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TO ALL ALASKAN EMPLOYEES AND EMPLOYERS:

The Alaska Department of Labor and Workforce Development is focused on
putting Alaskans to work. An important part of that mission is to ensure that
working conditions and wage payment practices are legal. This publication,
Pamphlet 100, Employment Practices and Working Conditions, is designed to
assist employers and employees by providing the applicable laws and
regulations.

The pamphlet is broken out into three sections. The first section contains the
Alaska Statutes (pages 1-15), the second section contains the Alaska
Administrative Code or regulations (pages 16-26) and the third section contains
federal regulations that have been adopted by reference (pages 27-43). For this
reason, a particular topic, such as deductions from wages, may appear in each
of the three sections. The index of topics on page 47 should provide
tremendous assistance in locating all of the places a particular topic is
referenced.

When reviewing the subjects contained in this pamphlet, keep in mind that the
statutes carry the greatest weight. The regulations (state and federal) have
been established to further clarify and interpret language used in the statute.

Many wage and hour subjects are complex. Please take advantage of the cost-
free counseling services to clarify your questions. For questions regarding this
pamphlet and Alaska’s labor laws, you may call or come in to the nearest Wage
and Hour Administration office Monday through Friday during regular
business hours, and a Wage and Hour Investigator will be happy to assist you.
Addresses and phone numbers for these offices are listed on the inside cover
page of this pamphlet.

For additional copies of this pamphlet, contact the nearest Wage and Hour
Administration office, in Anchorage, Juneau or Fairbanks, or you may
download and print this pamphlet from our Internet site at:
labor.alaska.gov/lss /forms/pam100.pdf.
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Sec. 22.15.040

Sec. 22.15.120

ALASKA STATUTES
TITLE 22. Judiciary
Chapter
15. District Courts and Magistrates
(88 22.15.040, 22.15.120)

CHAPTER 15. District Courts and Magistrates
Section
40. Small claims
120. Limitations on proceedings which magistrate may
hear

Sec. 22.15.040. Small claims. (a) Except as otherwise
provided in this subsection, when a claim for relief does
not exceed $10,000, exclusive of costs, interest, and
attorney fees, and request is so made, the district judge or
magistrate shall hear the action as a small claim unless
important or unusual points of law are involved or the state
is a defendant. The Department of Labor and Workforce
Development may bring an action as a small claim under
this subsection for the payment of wages under AS
23.05.220 in an amount not to exceed $20,000, exclusive
of costs, interest, and attorney fees. The Supreme Court
shall prescribe the procedural rules and standard forms to
assure simplicity and the expeditious handling of small
claims.

(b) All potential small claim litigants shall be
informed if mediation, conciliation, and arbitration
services are available as an alternative to litigation. (8§
8(4) ch 184 SLA 1959; added by § 1 ch 91 SLA 1961,
am 81 ch 12 SLA 1970; am § 1 ch 23 SLA 1978; am 88§
1,2ch 3 SLA 1986; am § 2 ch 119 SLA 1992; am § 1 ch
33 SLA 1997; am § 1 ch 48 SLA 2000)

Sec. 22.15.120. Limitations on proceedings which
magistrate may hear. (a) A magistrate shall preside only
in cases and proceedings under AS 22.15.040, 22.15.100,
and 22.15.110, and as follows:

(1) for the recovery of money or damages
only when the amount claimed, exclusive of costs, interest,
and attorney fees, does not exceed $10,000;

(2) for the recovery of specific personal
property when the value of the property claimed and the
damages for the detention do not exceed $10,000;

(3) for the recovery of a penalty or
forfeiture, whether given by statute or arising out of
contract, not exceeding $10,000;

(4) to give judgment without action upon
the confession of the defendant for any of the cases
specified in this section, except for a penalty or forfeiture
imposed by statute;

(5) to give judgment of conviction upon a
plea of guilty or no contest by the defendant in a criminal
proceeding within the jurisdiction of the district court;

(6) to hear, try, and enter judgments in all
cases involving misdemeanors that are not minor offenses
if the defendant consents in writing that the magistrate
may try the case;

(7) to hear, try, and enter judgments in all

cases involving minor offenses and Vviolations of
ordinances of political subdivisions;

(8) for the extradition of fugitives as
authorized under AS 12.70;

(9) to provide post-conviction relief
under the Alaska Rules of Criminal Procedure for any of
the cases specified in (5), (6), or (7) of this subsection if
the conviction occurred in the district court; or

(10) to hear, try, and enter judgments in
actions for the payment of wages brought by the
Department of Labor and Workforce Development as
provided in AS 22.15.040(a)

(b) In this section, "minor offense" means

(1) an offense classified by statute as an
infraction or a violation;

(2) an offense for which a bail forfeiture
amount has been authorized by statute and established by
supreme court order; or

(3) a statutory offense for which a
conviction cannot result in incarceration, a fine greater
than $300, or the loss of a valuable license. (§ 19 ch 184
SLA 1959; am § 5 ch 5 SLA 1960; am § 1 ch 85 SLA
1961; am § 2 ch 91 SLA 1961; am § 12 ch 70 SLA 1964;
am 8§ 8 ch 110 SLA 1967; am 8§ 18 — 20 ch 71 SLA 1972;
am 8 1 ch 65 SLA 1978; am § 3 ch 3 SLA 1986; am § 10
ch 12 SLA 1986; am § 8 ch 38 SLA 1987; am § 5 ch 125
SLA 1992; am 88 1, 2 ch 31 SLA 1993; am § 1 ch 26 SLA
1995; am § 18 ch 103 SLA 1996; am § 2 ch 33 SLA 1997,
am § 2 ch 48 SLA 2000; am § 4, 5 ch 65 SLA 2004)

TITLE 23. Labor and Workers' Compensation
Chapter
05. Department of Labor & Workforce Development
(88 23.05.010-23.05.340)
10. Employment Practices and Working Conditions
(88 23.10.015-23.10.400)

CHAPTER 05. Department of Labor and Workforce
Development
Article
1. Administration (§8 23.05.010-23.05.130)
2. Wage Claims (88 23.05.140-23.05.260)
3. Violations and Penalties (88 23.05.270-23.05.280)
4. Reciprocal Agreements (88 23.05.320-23.05.340)

Article 1. Administration

Section
10. Purpose
20. Records of department
30. Funds

40. Bond of commissioner
50. Power to issue subpoenas and take testimony
60. Powers of the department
80. Employer's records
90. Employer shall furnish information
100. Inspections and examination of records
110. Biennial report
120. Cooperation with other agencies
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Sec. 23.05.010

Sec. 23.05.130

130. Preference for resident workers

Sec. 23.05.010. Purpose. The Department of Labor &
Workforce Development shall foster and promote the
welfare of the wage earners of the state, improve their
working conditions and advance their opportunities for
profitable employment. (8 43-1-1 ACLA 1949)

Sec. 23.05.020. Records of department. The
department shall keep a record of all proceedings. All
records shall be open during regular hours of business for
public inspection. (§ 43-1-3 ACLA 1949)

Sec. 23.05.030. Funds. The department shall remit to
the Department of Revenue all money it receives and sign
and issue vouchers for necessary disbursements. (8§
43-1-3 ACLA 1949)

Sec. 23.05.040. Bond of commissioner. The
commissioner shall give bond approved by the
Department of Administration in the sum of $10,000
running to the state, conditioned upon the faithful
performance of the duties of the office. The bond shall be
filed with the Department of Administration. (8 43-1-3
ACLA 1949)

Sec. 23.05.050. Power to issue subpoenas and take
testimony. The department may issue subpoenas,
administer oaths, and take testimony concerning any
matter within its jurisdiction. (§ 43-1-4 ACLA 1949)

Sec. 23.05.060. Powers of the department. The
department may:

() enforce all state labor laws;

(2) act as mediator and appoint deputy
commissioners of conciliation in labor disputes whenever it
considers the interest of industrial peace requires it;

(3) make investigations, collect and
compile statistical information concerning the conditions of
labor generally and upon all matters relating to the
enforcement of this chapter;

(4) institute court proceedings against an
employer of labor without cost to the employee when it is
satisfied that the employer has failed to pay an employee
an amount due by contract;

(5) issue cease and desist orders and
other orders and regulations necessary for the
enforcement of state labor laws;

(6) in accordance with AS 37.07 (the
Executive Budget Act), receive and spend money derived
from agreements with local governments,
nongovernmental organizations, or other persons. (8
43-1-5 ACLA 1949; am § 1 ch 34 SLA 1949; am § 2 ch 15
SLA 1972; am § 1 ch 107 SLA 1975; am § 43 ch 138 SLA
1986)

Sec. 23.05.080. Employer's records. An employer shall
keep an accurate record of the name, address, and
occupation of each person employed, of the daily and

weekly hours worked by each person, and of the wages
paid each pay period to each person. The record shall be
kept on file for at least three years. (8 43-1-6 ACLA 1949;
am § 2 ch 107 SLA 1975)

Sec. 23.05.090. Employer shall furnish information.
An employer shall furnish to the department the
information it is authorized to require, and shall make true
and specific answers to all questions, whether submitted
orally or in writing, authorized to be asked of the employer.
(8 43-1-7 ACLA 1949)

Sec. 23.05.100. Inspections and examination of
records. The department may

(1) enter a place of employment during
regular hours of employment and in cooperation with the
employer, or someone designated by the employer,
collect facts and statistics relating to the employment of
workers;

(2) make inspections for the proper
enforcement of all state labor laws;

(3) for the purpose of examination, have
access to and copy from any book, account, record,
payroll, paper or document relating to the employment of
workers. (8 43-1-8 ACLA 1949)

Sec. 23.05.110. Biennial report. The department shall
submit a report to the governor concerning its activities
during the preceding two years. The department shall
notify the legislature that the report is available. (§ 43-1-9
ACLA 1949; am § 44 ch 21 SLA 1995)

Sec. 23.05.120. Cooperation with other agencies. The
department may negotiate with the United States
Department of Labor and with other federal and state
agencies the arrangements that it considers expedient for
cooperation in formulating and carrying out policies and
projects designed to encourage and assist in the
protection and welfare of labor of the state. (§ 43-1-10
ACLA 1949)

Sec. 23.05.130. Preference for resident workers. The
department shall aid and assist resident workers to obtain,
safeguard and protect their rightful preference to be
employed in industries in the state. (8 43-1-11 ACLA
1949)

Article 2. Wage Claims
Section
140. Pay periods; penalty
160. Notice of wage payments
170. Wages earned before strike, lockout or layoff
180. Wages in dispute
190. Enforcement
200. Hearings on wage claims
210. Proceedings by attorney general
220. Assignment of liens and claims to department
230. Prosecution of claims
240. Officers to execute process without security



Sec. 23.05.140

Sec. 23.05.210

250. Witness fees of garnishee defendants
260. Disposition of funds recovered

Sec. 23.05.140. Pay periods; penalty. (a) An employee
and employer may agree in an annual initial contract of
employment to monthly pay periods when the employer
shall pay all employees for all labor performed or services
rendered. Otherwise, the employer shall establish monthly
or semi-monthly pay periods, at the election of the
employee.

(b) If the employment is terminated, all wages,
salaries or other compensation for labor or services
become due immediately and shall be paid within the time
required by this subsection at the place where the
employee is usually paid or at a location agreed upon by
the employer and employee. If the employment is
terminated by the employer, regardless of the cause for
the termination, payment is due within three working days
after the termination. If the employment is terminated by
the employee, payment is due at the next regular payday
that is at least three days after the employer received
notice of the employee’s termination of services.

(c) [Repealed, § 2 ch 19 SLA 1971.]

(d) If an employer violates (b) of this section by
failing to pay within the time required by that subsection,
the employer may be required to pay the employee a
penalty in the amount of the employee's regular wage,
salary or other compensation from the time of demand to
the time of payment, or for 90 working days, whichever is
the lesser amount.

(e) In an action brought by the department under
this section, an employer found liable for failing to pay
wages within the time required by (b) of this section shall
be required to pay the penalty set out in (d) of this section.
The amount of the penalty shall be calculated based on
the employee’s straight time rate of pay for an eight-hour
day.

() In an action brought for unpaid overtime under
AS 23.10.060 that results in an award of liquidated
damages under AS 23.10.110, the provisions of (d) of this
section do not apply unless the action was brought by the
department under (e) of this section. (§ 43-2-11 ACLA
1949; am § 2 ch 34 SLA 1949; am § 1 ch 118 SLA 1959;
am 88 1, 2 ch 19 SLA 1971; am 88 1, 2 ch 11 SLA 1976;
am § 1 ch 47 SLA 1983; am 88 3 — 5 ch 48 SLA 2000)

Sec. 23.05.160. Notice of wage payments. An
employer shall notify an employee in writing at the time of
hiring of the day and place of payment, and the rate of
pay, and of any change with respect to these items on the
payday before the time of change. An employer may give
this notice by posting a statement of the facts, and keeping
it posted conspicuously at or near the place of work where
the statement can be seen by each employee as the
employee comes or goes to the place of work.

(8 43-2-11(a) ACLA 1949; am § 2 ch 34 SLA 1949)

Sec. 23.05.170. Wages earned before strike, lockout
or layoff. An employee who goes on strike, or is

temporarily laid off or subjected to an employer lockout
during a pay period shall receive the portion of
compensation earned on or before the next regular payday
established as required in this chapter. (8 43-2-11(b)
ACLA 1949; am § 2 ch 34 SLA 1949)

Sec. 23.05.180. Wages in dispute. (a) If the amount of
wages is in dispute, the employer shall give written notice
to the employee of the wages, or part of the wages, that
the employer concedes to be due, and shall pay that
amount, without condition, within the time set by this
chapter. The employee retains all remedies that the
employee might otherwise be entitled to, including those
provided under this chapter or AS 23.10, to any balance
claimed.

(b) The acceptance by an employee of a payment
under this section does not constitute a release of the
balance of the claim, and a release required by an
employer as a condition of payment is void. (8 43-2-11(c)
ACLA 1949; am 8§ 2 ch 34 SLA 1949; am § 2 ch 47 SLA
1983)

Sec. 23.05.190. Enforcement. The department shall

(1) enforce this chapter;

(2) investigate possible violations of this
chapter;

(3) institute actions for penalties provided
in this chapter. (8 43-2-11 ACLA 1949; am § 2 ch 34 SLA
1949)

Sec. 23.05.200. Hearings on wage claims. (a) The
department may hold hearings to investigate a claim for
wages. It may cooperate with an employee in the
enforcement of a claim against the employer when it
considers the claim just and valid.

(b) The authorized representative of the
department, in conducting a hearing under this chapter,
may administer oaths and examine witnesses under oath,
issue subpoenas to compel the attendance of witnesses,
and the production of papers, books, accounts, records,
payrolls, evidentiary documents, and may take depositions
and affidavits in a proceeding before the department at the
place most convenient to both employer and employee.

(c) If a person fails to comply with a subpoena or
a witness refuses to testify to a matter regarding which
the witness may be lawfully interrogated, the judge of a
competent court may, on application by the department,
compel obedience by proceedings for contempt as in the
case of disobedience of the requirements of a subpoena
issued from the court or a refusal to testify before it.

(8 43-2-11(d)(1)-(3) ACLA 1949; am 8§ 2 ch 34 SLA
1949)

Sec. 23.05.210. Proceedings by attorney general. The
attorney general may prosecute a civil case arising under
this chapter that is referred to the attorney general by the
department for that purpose. (§ 43-2-11(d)(4) ACLA 1949;
am 8 2 ch 34 SLA 1949)



Sec. 23.05.220

Sec. 23.05.280

Sec. 23.05.220. Assignment of liens and wage claims
to department. (a) The department may take an
assignment of (1) a wage claim and an incidental expense
account and an advance; (2) a mechanics or other lien of
an employee; (3) a claim based on a "stop order" for
wages or on a bond for labor; for damages for
misrepresentation of a condition of employment; against
an employment agency or its bondsman; for unreturned
bond money of an employee; for a penalty for nonpayment
of wages; for the return of a worker's tools in the illegal
possession of another person; and for vacation pay or
severance pay.

(b) The department is not bound by any rule
requiring the consent of the spouse of a married claimant,
the filing of a lien for record before it is assigned, or
prohibiting the assignment of a claim for penalty before the
claim has been incurred or by any other technical rule with
reference to the validity of an assignment.

(c) The department may not accept an
assignment of a claim in excess of the amount set out in
AS 22.15.040 as the maximum amount, exclusive of costs,
interest, and attorney fees, for the jurisdiction of the district
court to hear an action for the payment of wages as a
small claim. (8 43-2-11(e)(1) ACLA 1949; am § 2 ch 34
SLA 1949; am § | ch 172 SLA 1959; am § | ch 36 SLA
1965; am § 3 ch 11 SLA 1976; am 8§ 1 ch 24 SLA 1998;
am 8§ 6 ch 48 SLA 2000)

Sec. 23.05.230. Prosecution of claims. (a) The
department may prosecute an action for the collection of a
claim of a person whom it considers entitled to its services,
and whom it considers to have a claim that is valid and
enforceable.

(b) The department may prosecute an action for
the return of a worker's tools that are in the illegal
possession of another person.

(c) The department may join several claimants in
one lien to the extent allowed by the lien laws and, in case
of suit, join them in one cause of action. A bond is not
required from the department in connection with an action
brought as assignee under this section and AS 23.05.220.
(8 43-2-11(e)(1), (2) ACLA 1949; am § 2 ch 34 SLA 1949;
am § 1 ch 172 SLA 1959)

Sec. 23.05.240. Officers to execute process without
security. (a) An officer, requested by the department to
serve a summons, writ, complaint, order, garnishment
paper, or other process within the officer's jurisdiction, shall
do it without requiring the department to furnish security or
bond.

(b) When the department requests an officer to
seize or levy on property in an attachment proceeding to
satisfy a wage claim judgment, the officer shall do so
without requiring the department to furnish security or
bond.

(c) The officer, in carrying out the provisions of this
section, is not responsible in damages for a wrongful
seizure made in good faith.

(d) If anyone other than the defendant claims the
right of possession or ownership to the seized property,
the officer may permit the third party claimant to have the
custody of property, pending determination of the court as
to who has the better right to possession or ownership. (8§
43-2-11(e)(3), (4) ACLA 1949; am § 2 ch 34 SLA 1949; am
§ 1 ch 172 SLA 1959)

Sec. 23.05.250. Witness fees of garnishee defendants.
A garnishee defendant, when required to appear in court
in an action brought under AS 23.05.230, shall do so
without having witness fees paid in advance. But the
witness fees are included as part of the taxable costs of
the action and are paid to the garnishee defendant after
judgment. (8 43-2-11(e)(5) ACLA 1949; am 8§ 2 ch 34 SLA
1949; am § 1 ch 172 SLA 1959)

Sec. 23.05.260. Disposition of funds recovered. (a)
Out of a recovery in an action under AS 23.05.220 there
shall be paid first, court costs advanced by the department
which shall be returned to the department's appropriation
for this purpose and second, the wage claim involved.

(b) When an action is lost by the department, it
shall pay costs out of money appropriated for that purpose.
(8 43-2-11(e)(5), (6) ACLA 1949; am § 1 ch 172 SLA
1959)

Article 3. Violations and Penalties
Section
270. Violations by employer
280. Penalties

Sec. 23.05.270. Violations by employer. It is a violation
of this chapter for an employer to

(1) hinder or unnecessarily delay the
department in the enforcement of this chapter;

(2) refuse to admit an authorized
representative of the department to a place of
employment;

(3) falsify or fail to keep a record required
under provisions of this chapter, or refuse to make the
records accessible or to furnish a sworn statement of the
records; or

(4) refuse to give information required for
the enforcement of this chapter, upon demand, to the
department. (8§ 43-1-8 ACLA 1949)

Sec. 23.05.280. Penalties. A person who violates a
provision of this chapter or a regulation adopted or order
made under this chapter upon conviction is punishable for
each offense by a fine of not more than $1,000, or by
imprisonment for not more than one year, or by both.
Each day's continuance of a violation is a separate
offense. (§ 43-1-12 ACLA 1949; § 6 ch 148 SLA 1957)

Article 4. Reciprocal Agreements
Section
320. Reciprocal agreements with other states
330. Actions in courts of other states



Sec. 23.05.320

Sec. 23.10.037

340. Actions in this state for demands arising in other
states

Sec. 23.05.320. Reciprocal agreements with other
states. The commissioner may enter into reciprocal
agreements with the labor department or corresponding
agency of another state, or with the person, board, officer,
or commission authorized to act on behalf of that
department or agency for the collection in the other state
of claims or judgments for wages based upon claims
previously assigned to the commissioner. (§ 1 ch 114 SLA
1966)

Sec. 23.05.330. Actions in courts of other states. The
commissioner may, to the extent permitted by a reciprocal
agreement with an agency of another state, maintain
actions in the courts of that state for the collection of
claims or judgments for wages, and may assign claims or
judgments to the labor department or agency of that state
for collection. (8§ 1 ch 114 SLA 1966)

Sec. 23.05.340. Actions in this state for demands
arising in other states. The commissioner may, upon the
written request of the labor department or corresponding
agency of another state or of a person, board, officer or
commission authorized to act on behalf of that department
or agency, maintain actions in the courts of this state upon
assigned claims or judgments for wages arising in another
state in the same manner and to the same extent that
such actions by the commissioner are authorized for
claims arising in this state; provided that these actions may
be maintained only in the event that the department or
agency in the other state provides, by agreement,
reciprocal services to the commissioner. (§ 1 ch 114 SLA
1966)

CHAPTER 10. Employment Practices and Working
Conditions
Article
1. Coercion and Fraud (88§ 23.10.015-23.10.037)
2. Payment of Wages (88 23.10.040-23.10.047)
3. Alaska Wage and Hour Act
(88 23.10.050-23.10.150)
5. Transportation of Employees
(88 23.10.375-23.10.400)
Employee Rights (8 23.10.430)
Drug and Alcohol Testing by Employers
(8 23.10.630)

7.
8.

Article 1. Coercion and Fraud
Section
15. False representations to procure employees
prohibited
20. Penalty for violation of AS 23.10.015
30. Worker's right of action
35. Limit of application
37. Lie-detector tests

Sec. 23.10.015. False representations to procure
employees prohibited. A person doing business in this
state may not personally or through an agent induce an
individual to change from one place to another in this
state, or bring an individual into this state to work as an
employee in this state, by means of false or deceptive
representations, false advertising, or false pretenses
concerning the kind and character of the work to be done,
or the amount and character of the compensation to be
paid for the work, or the sanitary or other conditions of
employment. (8 43-2-43 ACLA 1949; am § 1 ch 59 SLA
1971)

Sec. 23.10.020. Penalty for violation of AS 23.10.015.
A person who, personally or as agent or servant for
another, violates AS 23.10.015 is punishable by a fine of
not more than $2,000, or by imprisonment for not more
than one year, or by both. (8§ 43-2-44 ACLA 1949)

Sec. 23.10.030. Worker's right of action. A worker
induced to accept employment with a person mentioned in
AS 23.10.015 by conduct violating that section has a right
of action for damages caused by the false or deceptive
representations used to induce the worker to change the
worker's place of employment, against the person directly
or indirectly causing the damages. In addition to the actual
damages the worker has sustained, the worker may
recover the reasonable attorney fees which the court shall
fix, to be taxed as costs. (8§ 43-2-46 ACLA 1949)

Sec. 23.10.035. Limit of application. AS
23.10.015-23.10.030 may not be construed to interfere
with the right of a person to guard or protect the person's
private property, or private interest as provided by law. AS
23.10.015-23.10.030 may be construed only to apply when
a worker is brought into the state or induced to go from
one place to another in the state by a false pretense, false
advertising, or deceptive representation, or is brought into
the state under arms, or is moved from one place to
another in the state under arms. (8§ 43-2-45 ACLA 1949)

Sec. 23.10.037. Lie-detector tests. (a) A person either
personally or through an agent or representative may not
request or suggest to an employee of the person or to an
applicant for employment by the person or require as a
condition of employment that the employee or applicant
submit to an examination in which a polygraph or other
lie-detecting device is used.

(b) The provisions of (a) of this section do not
apply to the state or a political subdivision of the state
when dealing with police officers in its employ or with
persons applying to be employed as police officers. In this
subsection, "police officers" includes officers and
employees of the Department of Transportation and Public
Facilities who are stationed at an international airport and
have been designated to have the general police powers
authorized under AS 02.15.230(a).

(c) In this section "person” includes the state and
a political subdivision of the state.



Sec. 23.10.040
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(d) A person who violates this section is guilty of a
misdemeanor, and upon conviction is punishable by a fine
of not more than $1,000, or by imprisonment for not more
than one year, or by both. (8 1 ch 36 SLA 1964; am § 2 ch
71 SLA 1989)

Article 2. Payment of Wages
Section
40. Payment of wages in state
43. Deposit of wages
45, Payments into benefit fund
47. Employee's lien

Sec. 23.10.040. Payment of wages in state. (a) An
employer of labor performing services in this state shall
pay the wages or other compensation for the services with
lawful money of the United States or with negotiable
checks, drafts or orders payable upon presentation without
discount by a bank or depository inside the state.

(b) [Repealed, § 2 ch 28 SLA 1971.]

(c) [Repealed, § 2 ch 28 SLA 1971.]

(d) A person who violates a provision of this
section is guilty of a misdemeanor. (8 43-2-12 ACLA
1949; am 8 1 ch 35 SLA 1967; am 88 1, 2 ch 28 SLA
1971)

Sec. 23.10.043. Deposit of wages. An employer may
not deposit wages due or to become due or an advance
on wages to be earned in an account in a bank, savings
and loan association or credit union unless the employee
has voluntarily authorized the deposit. All deposits under
this section shall be in a bank, savings and loan
association or credit union of the employee's choice.

(8 1 ch 120 SLA 1976)

Sec. 23.10.045. Payments into benefit fund. (a) If an
employer agrees with an employee to make payments to a
fund for the benefit of the employees, including but not
limited to a fund for medical, health, hospital, welfare, and
pension benefits or any of them, or has entered into a
collective bargaining agreement providing for these
payments, the employer may not without just cause fail to
make the payments required by the terms of the
agreement.

(b) Each violation of this section is a separate
offense and a person found guilty of a violation is
punishable in accordance with the schedule of punishment
set out in AS 23.10.415. (8 43-2-13 ACLA 1949; added by
8§ 1 ch 23 SLA 1957; am § 1 ch 111 SLA 1959; am § 10 ch
2 SLA 1964)

Sec. 23.10.047. Employee's lien. (a) If an employer
agrees with an employee or group of employees to make
payment to a medical, health, hospital, welfare, or pension
fund or such other fund for the benefit of the employees, or
has entered into a collective bargaining agreement
providing for the payments, but fails to make the payments
when due, a lien is created in favor of each affected
employee on the earnings of the employer and on all

property of the employer used in the operation of the
employer's business to the extent of the money, plus
penalties due to be paid on the employee's behalf to
qualify the employee for participation in the fund and for
expenses incurred by the employee for which the
employee would have been entitled to reimbursement
under the fund if the required payments had been made.

(b) The lien claimant, a representative of the
claimant, or the trustee of the fund on behalf of the
claimant must record a notice of claim within 60 days after
the employer's payment is due with the recorder of the
recording district in which the employer's place of business
is located or in which the claimant resides. The notice
contains

(1) the name of employee;

(2) the name of the employer and the
name of the person employing the claimant if known;

(3) a statement of the pertinent terms and
conditions of the employee benefit plan;

(4) the date when the payments are due
and were to have been paid; and

(5) a statement of the demand including
the amounts due to the claimant if expenses have been
incurred.

(c) The notice of claim of lien is served on the
employer in the same manner as a summons and
complaint in civil actions or mailed to the employer by
registered mail.

(d) The lien created by the recording of the notice
of claim of lien is enforced within the same time and in the
same manner as a mechanic's lien is foreclosed if the lien
is on real property, or as a chattel lien is enforced if the lien
is on personal property. The court may allow, as part of
the costs of the action, the recording fees for the notice of
claim, reasonable attorney's fees, and court costs.

(e) The lien created under (a) of this section is
preferred and superior to an encumbrance that attaches
after the employer's payments became due, and is also
preferred and superior to an encumbrance that has
attached previously, but that was not recorded and of
which the lien claimant had no notice. (8§ 43-2-14 ACLA
1949; added by § 1 ch 145 SLA 1962)

Article 3. Alaska Wage and Hour Act

Section

50. Public policy

55. Exemptions

60. Payment for overtime

65. Minimum wages

70. Exemptions from minimum wage

71. Wages for work therapy

75. Labor standards and safety division

80. Powers and duties of division

85. Scope of administrative regulations

90. Administrative procedures

95. Adoption of federal regulations
100. Employer to keep records
105. Posting summary required



Sec. 23.10.050

Sec. 23.10.055

110. Remedies of employee; attorney fees; offers of
judgment; settlement; waiver

115. Enforcement by injunction

120. Enforcement of subpoenas

125. Collective bargaining

130. Statute of limitations

135. Violations

140. Penalty

145. Definitions

150. Short title

Sec. 23.10.050. Public policy. It is the public policy of
the state to

(1) establish minimum wage and overtime
compensation standards for workers at levels consistent
with their health, efficiency and general well-being, and

(2) safeguard existing minimum wage and
overtime compensation standards which are adequate to
maintain the health, efficiency and general well-being of
workers against the unfair competition of wage and hour
standards that do not provide adequate standards of living.
(8 1ch 171 SLA 1959)

Sec. 23.10.055. Exemptions; compensation of
executives, administrators, and professionals.

(a) The provisions of AS 23.10.050-AS 23.10.150
do not apply to

(1) an individual employed in agriculture,
which includes farming in all its branches and, among
other things, includes the cultivation and tillage of the soil,
dairying, the production, cultivation, growing, and
harvesting of any agricultural or horticultural commodities,
the raising of livestock, bees, fur-bearing animals, or
poultry, and any practices, including forestry and
lumbering operations, performed by a farmer or on a farm
as an incident to or in conjunction with the farming
operations, including preparation for market, or delivery to
storage or to market or to carriers for transportation to
market;

(2) an individual employed in the
catching, trapping, cultivating or farming, netting or taking
of any kind of fish, shellfish, or other aquatic forms of
animal and vegetable life;

(3) an individual employed in the hand
picking of shrimp;

(4) an individual employed in domestic
service, including a baby-sitter, in or about a private home;

(5) an individual employed by the United
States or by the state or a political subdivision of the state,
except as provided in AS 23.10.065(b), including prisoners
not on furlough detained or confined in prison facilities;

(6) an individual engaged in the nonprofit
activities of a nonprofit religious, charitable, cemetery, or
educational organization or other nonprofit organization
where the employer-employee relationship does not, in
fact, exist, and where services rendered to the
organization are on a voluntary basis and are related only
to the organization’s nonprofit activities; for purposes of
this paragraph, “nonprofit activities” means activities for

which the nonprofit organization does not incur a liability
for unrelated business income tax under 26 U.S.C. 513, as
amended;

(7) an employee engaged in the delivery
of newspapers to the consumer;

(8) an individual employed solely as a
watchman or caretaker of a plant or property that is not in
productive use for a period of four months or more;

(9) an individual employed

(A) in a bona fide executive,
administrative, or professional capacity;

(B) in the capacity of an outside
salesman or a salesman who is employed on a straight
commission basis; or

(C) as a computer systems
analyst, computer programmer, software engineer, or
other similarly skilled worker

(10) an individual employed in the search
for placer or hard rock minerals;

(11) an individual under 18 years of age
employed on a part-time basis not more than 30 hours in a
week;

(12) employment by a nonprofit
educational or child care facility to serve as a parent of
children while the children are in residence at the facility if
the employment requires residence at the facility and is
compensated on a cash basis exclusive of room and
board at an annual rate of not less than

(A) $10,000 for an unmarried
person; or

(B) $15,000 for a married couple;

(13) An individual who drives a taxicab, is
compensated for taxicab services exclusively by
customers of the service, whose written contractual
arrangements with owners of taxicab vehicles, taxicab
permits, or radio dispatch services are based upon flat
contractual rates and not based on a percentage share of
the individual's receipts from customers, and whose
written contract with owners of taxicab vehicles, taxicab
permits, or radio dispatch services specifically provides
that the contract places no restrictions on hours worked by
the individual or on areas in which the individual may work
except to comply with local ordinances;

(14) A person who holds a license under
AS 08.54 and who is employed by a registered guide or
master guide licensed under AS 08.54, for the first 60
workdays in which the person is employed by the
registered guide or master guide during a calendar year;

(15) an individual engaged in activities for
a nonprofit religious, charitable, civic, cemetery,
recreational, or educational organization where the
employer-employee relationship does not, in fact, exist,
and where services are rendered to the organization under
a work activity requirement of AS 47.27 (Alaska temporary
assistance program); or

(16) an individual who

(A) provides emergency medical
services only on a voluntary basis;



Sec. 23.10.055

Sec. 23.10.060

(B) serves with a full-time fire
department only on a voluntary basis; or

(C) provides ski patrol services
on a voluntary basis; or

(17) a student participating in a University
of Alaska practicum described under AS 14.40.065. (8 2(1)
ch 171 SLA 1959; am § 1 ch 2 SLA 1962; am § 1 ch 50
SLA 1972; am § 2 ch 124 SLA 1978; am § 1 ch 115 SLA
1982;

(b) Notwithstanding (c) of this section, an
individual employed in a bona fide executive,
administrative, or professional capacity shall be
compensated on a salary or fee basis at a rate of not less
than two times the state minimum wage for the first 40
hours of employment each week, exclusive of board or
lodging that is furnished by the individual’s employer.

(c) In (8)(9) of this section,

(1) “pona fide executive, administrative, or
professional capacity” has the meaning and shall be
interpreted in accordance with 29 U.S.C. 201 — 219 (Fair
Labor Standards Act of 1938), as amended, or the
regulations adopted under those sections;

(2) “computer systems analyst, computer
programmer, software engineer, or other similarly skilled
worker” has the meaning and shall be interpreted in
accordance with 29 U.S.C. 201-219 (Fair Labor Standards
Act of 1938), as amended, or the regulations adopted
under those sections;

(3) ‘“outside salesman” means an
employee

(A) who is customarily and
regularly away from the employer’s place of business; and

(B) whose primary duty is
making sales or contracts for sales, consignments, or
shipments, or obtaining orders for services or for use of
facilities for which consideration will be paid by the client or
customer;

(4) “salesman who is employed on a
straight commission basis” means an employee

(A) who is customarily and
regularly employed on the business premises of the
employer;

(B) who is compensated on a
straight commission basis for the purpose of making sales
or contracts for sales, consignments, shipments, or
obtaining orders for services or the use of facilities for
which a consideration will be paid by the client or
customer; and

(C) whose primary duty is
making sales or contracts for sales, consignments,
shipments, or obtaining orders for service or the use of
facilities for which a consideration will be paid by the client
or customer.

Sec. 23.10.060. Payment for overtime. (a) An employer
who employs employees engaged in commerce or other
business or in the production of goods or materials in the
state may not employ an employee for a workweek longer
than 40 hours or for more than eight hours a day.

(b) If an employer finds it necessary to employ an
employee for hours in excess of the limits set in this
subsection, overtime compensation for the overtime at the
rate of one and one-half times the regular rate of pay shall
be paid. An employee is entitted to overtime
compensation for hours worked in excess of eight hours a
day. An employee is also entitted to overtime
compensation for hours worked in excess of 40 hours a
week; in determining whether an employee has worked
more than 40 hours a week, the number of hours worked
shall be determined without including hours that are
worked in excess of eight hours in a day because the
employee has or will be separately awarded overtime
compensation based on those hours.

(c) This section is considered included in all
contracts of employment.

(d) This section does not apply with respect to

(1) an employee employed by an
employer employing less than four employees in the
regular course of business, as "regular course of business"
is defined by regulations of the commissioner;

(2) an employee employed in handling,
packing, storing, pasteurizing, drying, preparing in their
raw or natural state, or canning agricultural or horticultural
commodities for market, or in making cheese or butter or
other dairy products;

(3) an employee of an employer engaged
in small mining operations where not more than 12
employees are employed, if the employee is employed not
in excess of 12 hours a day or 56 hours a week during a
period or periods of not more than 14 workweeks in the
aggregate in a calendar year during the mining season, as
the season is defined by the commissioner;

(4) an employee engaged in agriculture;

(5) an employee employed in connection
with the publication of a weekly, semiweekly, or daily
newspaper with a circulation of less than 1,000;

(6) a switchboard operator employed in a
public telephone exchange that has fewer than 750
stations;

(7) an employee in an otherwise
exempted employment or proprietor in a retail or service
establishment engaged in handling telegraphic, telephone,
or radio messages for the public under an agency or
contract arrangement with a telegraph or communications
company where the telegraph message or
communications revenue of the agency does not exceed
$500 a month;

(8) an employee employed as a seaman;

(9) an employee employed in planting or
tending trees, cruising, or surveying, or bucking, or felling
timber, or in preparing or transporting logs or other forestry
products to the mill, processing plant, railroad, or other
transportation terminal, if the number of employees
employed by the employer in the forestry or lumbering
operations does not exceed 12;

(10) an individual employed as an outside
buyer of poultry, eggs, cream, or milk in their raw or natural
state;
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(11) casual employees as may be
liberally defined by regulations of the commissioner;

(12) an employee of a hospital whose
employment includes the provision of medical services;

(13) work performed by an employee
under a flexible work hour plan if the plan is included as
part of a collective bargaining agreement;

(14) work performed by an employee
under a voluntary flexible work hour plan if

(A) the employee and the
employer have signed a written agreement and the written
agreement has been filed with the department; and

(B) the department has issued a
certificate approving the plan that states the work is for 40
hours a week and not more than 10 hours a day; for work
over 40 hours a week or 10 hours a day under a flexible
work hour plan not included as part of a collective
bargaining agreement, compensation at the rate of one
and one-half times the regular rate of pay shall be paid for
the overtime;

(15) an individual employed as a line haul
truck driver for a trip that exceeds 100 road miles one way
if the compensation system under which the truck driver is
paid includes overtime pay for work in excess of 40 hours
a week or for more than eight hours a day and the
compensation system requires a rate of pay comparable to
the rate of pay required by this section;

(16) an individual employed as a
community health aide by a local or regional health
organization as those terms are defined in AS 18.28.100;

(17) work performed by a mechanic
primarily engaged in the servicing of automobiles, light
trucks, and motor homes if the mechanic

(A) is employed as a flat-rate
mechanic by a non-manufacturing establishment primarily
engaged in the business of selling or servicing motor
vehicles;

(B) has signed a written
agreement with the employer that specifies the mechanic's
flat hourly rate of pay and the automotive manual or
manuals on which the flat rate is to be based,;

(C) is compensated for all hours
worked in any capacity for that employer up to and
including eight hours a day and 40 hours a week at an
hourly rate that is not less than the greater of

(i) 75 percent of the flat
hourly rate of pay agreed upon by the employer and
employee under (B) of this paragraph; or

(i) twice the state
minimum wage; and

(D) is compensated for all hours
worked in any capacity for that employer in excess of eight
hours a day or 40 hours a week at one and one-half times
the rate described in (C) of this paragraph;

(18) work performed by an employee
under a voluntary written agreement addressing the
trading of work shifts among employees if

(A) the employee is employed by
an air carrier subject to subchapter Il of the Railway Labor
Act (45 U.S.C. 181-188), including employment as a
customer service representative;

(B) the trading agreement is not a
flexible work hour plan entered into under (13) or (14) of
this subsection;

(C) the trading agreement is filed
with the employee’s employer; and

(D) the trading agreement states
that the employee is not entitled to receive overtime for
any hours worked by the employee when the employee
voluntarily works those hours under a shift trading practice
under which the employee has the opportunity, in the
same or other work weeks, to reduce hours worked by
voluntarily offering a shift for trade or reassignment.

(19) work performed by a flight crew
member employed by an air carrier subject to 45 U.S.C.
181 — 188 (subchapter Il of the Railway Labor Act); in this
paragraph, “flight crew” means the pilot, co-pilot, flight
engineer, and flight attendants. (§ 3 ch 171 SLA 1959; am
8§ 1 ch 3 SLA 1962; am § 1 ch 243 SLA 1970; am § 1 ch
45 SLA 1972; am § 33 ch 127 SLA 1974; am § 1 ch 31
SLA 1980; am § 3 ch 47 SLA 1983; am § 1 ch 160 SLA
1990; am § 1 ch 103 SLA 1992; am 8 5 ch 13 SLA 1993;
am 88 1, 2 ch 123 SLA 1998; am § 1 ch 39 SLA 1999; am
§ 2 ch 43 SLA 1999)
(e) The minimum amount due an employee under
(d)(17)(C) and (D) of this section shall be figured on a
weekly basis.

NOTE: AS 23.10.060(d)(17) only applies to work first
performed on or after 9/21/98.

Sec. 23.10.065. Minimum wages.

Section 1. AS 23.10.065(a) is repealed and reenacted
to read: (a) Except as provided in (b) of this section and
as otherwise provided by law, for hours worked in a pay
period, whether the work is measured by time, piece,
commission, or otherwise, an employer shall pay to each
employee wages at a rate that is not less than $7.25 an
hour until December 31, 2009, and thereafter not less
than 50 cents an hour more than the federal minimum
wage. An employer may not apply tips or gratuities
bestowed on employees as a credit toward payment of
the minimum hourly wage required by this section. Tip
credit as defined by the Fair Labor Standards Act of
1938 as amended does not apply to the minimum wage
established by this section.

Section 2. This Act takes effect July 24, 2009.

(b) Subject to the limitation under (c) of this
section, an employer shall pay to each person employed
as a public school bus driver wages at a rate of not less
than two times the minimum wage established under (a) of
this section, for hours worked in a pay period, whether
work is measured by time, commission, or otherwise. An
employer may not apply fringe benefits as a credit toward
payment of the minimum wage established under this
subsection.
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(c) Notwithstanding (b) of this section, an
employer who contracts with the Department of Education
and Early Development, a school district, or a regional
educational attendance area to provide school bus
transportation services is not required to adjust school bus
driver wages under (b) of this section, except when
entering into or renewing the contract. (§4 ch 171 SLA
1959; am § 2 ch 2 SLA 1962; am § 1 ch 41 SLA 1974; 88
3,4 ch 12 SLA 1990; am § 3 ch 110 SLA 2002; am ch 148
SLA 2003)

Sec. 23.10.070. Exemptions from minimum wage. To
the extent necessary to prevent curtailment of
opportunities of employment, the commissioner may by
regulations or orders provide for the employment at wages
lower than the minimum wage prescribed in AS
23.10.050-23.10.150 of

(1) an individual whose earning capacity
is impaired by physical or mental deficiency, age, or injury,
at the wages and subject to the restrictions and for the
period of time that are fixed by the commissioner; and

(2) an apprentice at the wages that are
approved by the commissioner; or

(3) a learner at the wages and subject to
the restrictions and for the periods of time that are fixed by
the commissioner. (8 5 ch 171 SLA 1959; am 8§ 3 ch 2
SLA 1962)

Sec. 23.10.071. Wages for work therapy. (a) For work
therapy, as defined in AS 47.37.270, a participant in a
residential drug abuse or alcoholism treatment program
designed to extend more than 120 days may be paid less
than the minimum wage prescribed in AS
23.10.050-23.10.150 if the rate has been approved by the
commissioner under this section and is in compliance with
federal law.

(b) The commissioner shall adopt regulations
regarding the payment of wages for work therapy. In
adopting the regulations, the commissioner shall consider
whether the work performed by the patient

(1) is solely for the benefit of the patient
and is that which is ordinarily carried on by patients in a
residential treatment program;

(2) would ordinarily be performed by
full-time employees of the program;

(3) is work that may produce income to
the patient, other than wages;

(4) produces goods or services the
proceeds of which will economically or otherwise benefit
the owners, operators, or businesses of the rehabilitation
program; and

(5) creates an unfair competition with
private enterprise because of lower wage standards. (8 1
ch 58 SLA 1983)

Sec. 23.10.075. Labor Standards and Safety Division.
There is established in the department the division of labor
standards and safety. The director of the division is
responsible to the commissioner. The director shall
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administer AS 18.60.010 - 18.60.105 and AS 23.10.050 -
23.10.150. (8 6(1) ch 171 SLA 1959; am Executive Order
No. 52, § 4 (1982))

Sec. 23.10.080. Powers and duties of division. The
director, or an authorized representative of the director,
shall

(1) investigate and ascertain the wages
and related conditions and standards of employment of
any employee in the state;

(2) enter the place of business or
employment of an employer at reasonable times for the
purpose of inspecting payroll records that relate to the
guestion of wages paid or hours worked:;

(3) require and subpoena from an
employer a statement in writing, when the director or the
representative considers it necessary, of hours worked by
and the wages paid to a person in the employ of the
employer, and the commissioner may require the
employer to make the statement under oath;

(4) question an employee in a place of
employment during work hours with respect to the wages
paid and the hours worked by the employees;

(5) compel the attendance of witnesses
and the production of books, papers and documents by
subpoena when necessary for the purpose of a hearing or
investigation provided for in AS 23.10.050-23.10.150. (§
6(2) ch 171 SLA 1959)

Sec. 23.10.085. Scope of administrative regulations.
(@ The director may adopt, amend or rescind
administrative regulations not inconsistent with the
purposes and provisions of AS 23.10.050-23.10.150 that
are necessary for the administration of AS
23.10.050-23.10.150.

(b) The regulations may, without limiting the
generality of (a) of this section, define terms used in AS
23.10.050-23.10.150, and restrict or prohibit industrial
homework or other acts or practices that the director finds
appropriate to carry out the purpose of AS
23.10.050-23.10.150, or to prevent the circumvention or
evasion of AS 23.10.050-23.10.150.

(c) The regulations may permit deductions by an
employer from the minimum wage applicable under AS
23.10.050-23.10.150 to employees for the reasonable
cost, as determined by the director on an occupation
basis, of furnishing board or lodging if board or lodging is
customarily furnished by the employer and used by the
employee. (8 6(3) ch 171 SLA 1959; § ch 76 SLA 2004)

Sec.  23.10.090. Administrative  procedures.
Regulations adopted or hearings conducted under AS
23.10.050-23.10.150 shall be adopted or conducted and
are subject to judicial review in accordance with AS 44.62
(Administrative Procedure Act). (8 6(4) ch 171 SLA 1959)

Sec. 23.10.095. Adoption of federal regulations. The
commissioner may adopt regulations and interpretations
that are made by the administrator of the Wage and Hour
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Division of the federal Department of Labor and that are
not inconsistent with AS 23.10.050 - 23.10.150. (8 6(5) ch
171 SLA 1959)

Sec. 23.10.100. Employer to keep records. (a) An
employer shall keep for a period of at least three years at
the place where an employee is employed a record of the
name, address, and occupation of each employee, the
rate of pay and the amount paid each pay period to each
employee, the hours worked each day and each
workweek by each employee, and other payroll
information which the commissioner may require.

(b) The commissioner or an authorized
representative of the commissioner may copy the
employer's records at any reasonable time. An employer
shall furnish to the commissioner or the representative on
demand a sworn statement of the employer's records, and
the commissioner may require that the sworn statement be
made upon forms the commissioner has prescribed or
approved. (8 7 ch 171 SLA 1959)

Sec. 23.10.105. Posting summary required. An
employer subject to AS 23.10.050-23.10.150 shall keep a
summary or abstract of these sections, approved by the
commissioner, posted in a conspicuous location at the
place where a person subject to them is employed. An
employer shall be furnished copies of a summary by the
state on request without charge. (8 8 ch 171 SLA 1959)

Sec. 23.10.110. Remedies of employee; attorney fees;
offers of judgment; settlement; waiver. (@ An
employer who violates a provision of AS 23.10.060 or
23.10.065 is liable to an employee affected in the amount
of unpaid minimum wages, or unpaid overtime
compensation, as the case may be, and, except as
provided in (d) of this section, in an additional equal
amount as liquidated damages.

(b) An action to recover from the employer the
wages and damages for which the employer is liable may
be maintained in a competent court by an employee
personally and for other employees similarly situated, or
an employee may individually designate in writing an
agent or representative to maintain an action for the
employee. The consent shall be filed in the court in which
the action is brought. At the request of a person paid less
than the amount to which the person is entitled under AS
23.10.050-23.10.150, the commissioner may take an
assignment in trust for the employee of the full amount to
which the employee is entitled under this section and may
bring any legal action necessary to collect the claim.

(c) The court in an action brought under this
section shall, in addition to a judgment awarded to the
plaintiff, allow costs of the action and, except as provided
in (e) - (h) of this section, reasonable attorney fees to be
paid by the defendant. The attorney fees in the case of
actions brought under this section by the commissioner
shall be remitted by the commissioner to the Department
of Revenue. The commissioner may not be required to
pay the filing fee or other costs. The commissioner in case
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of suit has power to join various claimants against the
same employer in one cause of action.

(d) In an action under (a) of this section to recover
unpaid overtime compensation or liquidated damages for
unpaid overtime, if the defendant shows by clear and
convincing evidence that the act or omission giving rise to
the action was made in good faith and that the employer
had reasonable grounds for believing that the act or
omission was not in violation of AS 23.10.060, the court
may decline to award liquidated damages or may award
an amount of liquidated damages less than the amount set
out in (a) of this section.

(e) If the plaintiff prevails in an action for unpaid
overtime compensation under (a) of this section, the court
shall award reasonable attorney fees to the plaintiff unless
the defendant shows by clear and convincing evidence
that the act or omission giving rise to the action was made
in good faith and that the defendant had reasonable
grounds for believing that the act or omission was not in
violation of AS 23.10.060, in which case

(1) the court may award attorney fees to
the plaintiff in accordance with court rules; or

(2) if the defendant would be entitled to
attorney fees if the action were subject to the standards
under court rule offers of judgment, the court may not
award attorney fees to either the plaintiff or the defendant.

(f) If the defendant prevails in an action for unpaid
overtime compensation under (a) of this section and had
previously made an offer of judgment to the plaintiff, the
court shall award attorney fees to the defendant unless the
plaintiff proves to the satisfaction of the court that the
action was both brought and prosecuted in good faith and
that the plaintiff had reasonable grounds for believing that
the act or omission was in violation of AS 23.10.060. If the
court awards attorney fees to the defendant, the award
shall be made in accordance with court rule.

(g) Failure to inquire into Alaska law is not
consistent with a claim of good faith under this subsection.

(h) Subsections (d) - (g) of this section do not
apply to an action brought under this section by the
commissioner.

(i) The commissioner may supervise the payment
of the unpaid overtime compensation owing to an
employee under AS 23.10.060. Payment in full in
accordance with an agreement by an employee to settle a
claim for unpaid overtime compensation or liquidated
damages for unpaid overtime compensation constitutes a
waiver of any right as to this claim the employee may have
under (a) of this section to unpaid overtime compensation
or liquidated damages for unpaid overtime compensation.

() In a settlement for unpaid overtime
compensation that is not supervised by the department or
the court, an employee is entitled to liquidated damages
under (a) of this section unless the employee and the
employer enter into a written settlement agreement in
which the employee expressly waives the right to receive
liguidated damages. A private written settlement
agreement under this subsection is not valid unless
submitted to the department for review. The department
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shall review the agreement and approve it if it is fair to the
parties. The department shall approve or deny an
agreement within 30 days of receipt. A waiver of liquidated
damages may not be a condition of employment. (8 9(3)
ch 171 SLA 1959; am 88 1-3 ch 37 SLA 1995)

Sec. 23.10.115. Enforcement by injunction. If it
appears to the commissioner that an employer is engaged
in an act or practice that violates or will violate a provision
of AS 23.10.050-23.10.150 or of a regulation adopted
under these sections, the commissioner may bring an
action in a competent court to enjoin the act or practice,
and to enforce compliance with AS 23.10.050-23.10.150
or with the regulation. Upon a proper showing, a
permanent or temporary injunction or restraining order
shall be granted without bond. (8 9(4) ch 171 SLA 1959)

Sec. 23.10.120. Enforcement of subpoenas. |If a
person fails to comply with a subpoena issued under
AS 23.10.080, or if a witness refuses to produce evidence
or to testify to a matter regarding which the witness may
be lawfully interrogated, a competent court shall, upon
application of the commissioner or an authorized
representative, compel obedience by proceedings for
contempt, as in the case of disobedience of the
requirements of a subpoena issued by the court or a
refusal to testify before it. (8 9(5) ch 171 SLA 1959)

Sec. 23.10.125. Collective bargaining. AS
23.10.050-23.10.150 do not limit the right of employees to
bargain collectively through representatives of their own
choosing to establish wages or conditions of work in
excess of the applicable minimum under
AS 23.10.050-23.10.150 or to establish hours of work
shorter than the applicable maximum under AS
23.10.050-23.10.150. (§ 10ch 171 SLA 1959)

Sec. 23.10.130. Statute of limitations. An action for
unpaid minimum wages, unpaid overtime compensation,
or liquidated damages under AS 23.10.050-23.10.150 is
forever barred unless it is started within two years after the
cause of action accrues. For the purposes of this section
an action is considered to be started on the date when the
complaint is filed. (88 11, 12 ch 171 SLA 1959; am § 57 ch
59 SLA 1982)

Sec. 23.10.135. Violations. An employer violates
AS 23.10.050-23.10.150 if the employer (1) hinders or
delays the commissioner or an authorized representative
of the commissioner in the performance of their duties in
the enforcement of AS 23.10.050-23.10.150; (2) refuses
to admit the commissioner or an authorized
representative to any place of employment; (3) fails to
keep or falsifies a record required under the provisions
of AS 23.10.050-23.10.150; (4) refuses to make a record
accessible, or to furnish a sworn statement of the record,
or to give information required for the enforcement of
AS 23.10.050-23.10.150, upon demand, to the
commissioner or an authorized representative; (5) fails
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to post an abstract of AS 23.10.050 - 23.10.150 as
required by AS 23.10.105; (6) discharges or in any other
manner discriminates against an employee because the
employee has filed a complaint, or has instituted or
caused to be instituted any proceeding under or related
to AS 23.10.050 - 23.10.150, or has testified or is about
to testify in such a proceeding. (8 9(1) ch 171 SLA
1959)

Sec. 23.10.140. Penalty. An employer who violates a
provision of AS 23.10.050 - 23.10.150, or of any regulation
or order of the commissioner issued under it, upon
conviction is punishable by a fine of not less than $100 nor
more than $2,000, or by imprisonment for not less than 10
nor more than 90 days, or by both. Each day a violation
occurs constitutes a separate offense. (8§ 9(2) ch 171 SLA
1959; am § 1 ch 113 SLA 1972)

Sec. 23.10.145. Definitions. If not defined in this title or
in regulations adopted under this title, terms used in AS
23.10.050-23.10.150 shall be defined as they are defined
in 29 U.S.C. 201 - 219 (Fair Labor Standards Act of 1938),
as amended, or the regulations adopted under those
sections. (8 2(2) ch 171 SLA 1959; am § 4 ch 47 SLA
1983)

Sec. 23.10.150. Short title. AS 23.10.050 - 23.10.150
may be cited as the Alaska Wage and Hour Act. (§ 1 ch
171 SLA 1959)

Article 5. Transportation of Employees
Section

375. Policy

380. Right to return transportation

385. Enforcement by civil action

390. Construction of contracts

395. Orders and regulations

400. Penalty

Sec. 23.10.375. Policy. The welfare of the state

demands that adequate provision be made for financing
the return transportation of certain persons to their place of
recruitment inside and outside the state upon termination
of employment. (ch 67 SLA 1949)

Sec. 23.10.380. Right to return transportation. (a) An
employer who furnishes, finances, agrees to furnish or
finance, or in any way provides transportation for a person
from the place of hire to a point inside or outside the state
to employ the person shall provide the person with return
transportation to the place of hire from which
transportation was furnished or financed, or to a
destination agreed upon by the parties, with transportation
to be furnished or financed

1) on or after the termination of
employment for a cause considered good and sufficient by
the department, beyond the control of the person, or on or
after the termination of the contract of employment or a
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renewal of the contract; and

(2) upon the request of the person or the
department made within 45 days after the termination of
employment.

(b) Upon the termination of employment the
subsistence of the employee may not continue longer than
10 days after the termination or until transportation is
available, whichever occurs first. (8§ 1 ch 67 SLA 1949; am
§ 1 ch 136 SLA 1959; am § 1 ch 164 SLA 1960)

Sec. 23.10.385. Enforcement by civil action. (a) The
department may take a written assignment of a right of
action provided by AS 23.10.380, and may prosecute the
action. The department may join various employees in
one claim and in case of suit may join them in one action.

(b) The general provisions of law respecting wage
collection suits brought by the department in behalf of
employees apply in an action brought under this section.
(§ 2 ch 67 SLA 1949)

Sec. 23.10.390. Construction of contracts. AS
23.10.375 - 23.10.400 are considered a part of every
contract of hire involving transportation of an employee to
and from this state or from one part of the state to another.
(8 2(a) ch 67 SLA 1949)

Sec. 23.10.395. Orders and regulations. The
department may issue orders and adopt regulations
necessary to carry out AS 23.10.375-23.10.400. (8 4 ch
67 SLA 1949)

Sec. 23.10.400. Penalty. An employer who violates AS
23.10.375-23.10.400 is, in addition to any civil liability,
guilty of a misdemeanor and upon conviction is punishable
by a fine of not more than $1,000. (8 3 ch 67 SLA 1949)

Article 7. Employee Rights

Sec. 23.10.430. Access to personnel files. (a) An
employer shall permit an employee or former employee to
inspect and make copies of the employee's personnel file
and other personnel information maintained by the
employer concerning the employee under reasonable
rules during regular business hours. The employer may
require an employee or former employee who requests
copies of material under this subsection to pay the
reasonable cost of duplication.

(b) This section does not supersede the terms of a
collective bargaining agreement.

(¢) In this section,

(1) ‘"employee"
employed by an employer;

(2) "employer" means a person who
employs one or more other persons and includes the
state, the University of Alaska, the Alaska Railroad, and
political subdivisions of the state. (8§ 1 ch 24 SLA 1989)

means a person
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Article 8. Drug and Alcohol Testing by Employers

Sec. 23.10.630. Collection of samples. (a) An employer
may test an employee for the presence of drugs or for
alcohol impairment. An employer may test a prospective
employee for the presence of drugs.

(b) In order to test reliably, an employer may
require an employee or prospective employee to provide a
sample of the individual’s urine or breath and to present
reliable individual identification to the person collecting the
sample. Collection of the sample must conform to the
requirements of AS 23.10.600-23.10.699. The employer
may designate the type of sample to be used for testing.

(¢) An employer shall normally schedule a drug
test or an alcohol impairment test of employees during, or
immediately before or after, a regular work period. Alcohol
impairment or drug testing required by an employer is
considered to be work time for the purposes of
compensation and benefits for current employees.
Sample collection shall be performed in a manner that
guarantees the individual’s privacy to the maximum extent
consistent with ensuring that the sample is not
contaminated, adulterated, or misidentified.

(d) An employer shall pay the entire actual costs
for drug testing and alcohol impairment testing required of
employees and prospective employees. An employer
shall also pay reasonable transportation costs to an
employee if the required test is conducted at a location
other than the employee’s normal work site. (§ 1 ch 106
SLA 1997)

Chapter 40. Labor Organizations
Article 2. Public Employment Relations Act
Section
205. Family Leave

Sec. 23.40.205. Family leave. Notwithstanding any
provision of AS 23.40.070-23.40.260 to the contrary, an
agreement  between the employer subject to
AS 39.20.500-39.20.550 and an employee bargaining
organization that does not contain benefit provisions at
least as beneficial to the employee as those provided by
AS 39.20.500-39.20.550 shall be considered to contain the
benefit provisions of those statutes. (8 7 ch 96 SLA 1992)
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TITLE 39. Public Officers and Employees
Chapter 20. Compensation, Allowances, and Leave

Article 5. Pregnancy, Childbirth, and Family Leave for
Public Employees

Section
500. Employment benefits and privileges for health and
family care

510. Employee notice

520. Employee transfer

530. Application to other laws

540. Investigation and conciliation of complaints

550. Definitions

Sec. 39.20.500. Employment benefits and privileges

for health and family care. (a) An employer shall grant an
employee whose health is affected by pregnancy,
childbirth, or a related medical condition the same
employment benefits and privileges that the employer
grants to other employees with similar ability to work who
are not so affected, including allowing the employee to
take disability or sick leave or other accrued leave that the
employer makes available to temporarily disabled
employees.

(b) An employee is eligible to take family leave if
the employee has been employed by the employer for at
least 35 hours a week for at least six consecutive
months or for at least 17 1/2 hours a week for at least 12
consecutive months immediately preceding the leave.
The leave may be unpaid leave. However, the
employee may choose to substitute, or the employer
may require the employee to substitute, accrued paid
leave to which the employee is entitled. An employer
shall permit an eligible employee to take family leave
because of a serious health condition for a total of 18
workweeks during any 24-month period. An employer
shall permit an eligible employee to take family leave
because of pregnancy and childbirth or adoption for a
total of 18 workweeks within a 12-month period; the right
to take leave for this reason expires on the date one
year after the birth or placement of the child. If the
employee is entitled to a longer period of time under (a)
of this section, then the longer period applies. An
eligible employee is entitled to take family leave

(1) because of pregnancy and the birth of
a child of the employee or the placement of a child, other
than the employee's stepchild, with the employee for
adoption; an employer may require that an employee
using family leave under this paragraph take the leave in a
single block of time;

(2) in order to care for the employee's
child, spouse, or parent who has a serious health
condition; in this paragraph, "child" includes the
employee's biological, adopted, or foster child, stepchild,
or legal ward; and

(3) because of the employee's own
serious health condition.

14

(c) Notwithstanding (b) of this section, if a parent
or child of two employees employed by the same employer
has a serious health condition, the employer is not
required to grant family leave to both employees
simultaneously.

(d) During the time that an employee is on leave
under this section, the employer shall maintain coverage
under any group health plan at the level and under the
conditions that coverage would have been provided if the
employee had been employed continuously from the date
the leave began to the date the employee returns from
leave under (e) of this section. However, the employer
may require that the employee pay all or part of the costs
for maintaining health insurance coverage during a period
of unpaid leave.

(e) Unless the employer's business circumstances
have changed to make it impossible or unreasonable,
when an employee returns from leave under this section,
the employer shall restore the employee

(1) to the position of employment held by
the employee when the leave began; or

(2) to a substantially similar position with
substantially similar benefits, pay, and other terms and
conditions of employment.

() This section does not apply to an employer's
small employment facility if the total number of employees
employed within 50 road miles of the small employment
facility, including those employed at the facility, was fewer
than 21 during the 20 consecutive workweeks in which the
employer employed at least 21 employees at all business
facilities. (8 6 ch 96 SLA 1992)

Sec. 39.20.510. Employee notice. If the necessity for
leave under AS 39.20.500 is foreseeable based on an
expected birth or adoption or on planned medical
treatment or supervision, the employee shall provide the
employer with prior notice of the expected need for leave
in a manner that is reasonable and practicable. If the
necessity for leave under that section is foreseeable based
on planned medical treatment or supervision, the
employee shall also make a reasonable effort to schedule
the treatment or supervision so as not to disrupt unduly the
operations of the employer, subject to the approval of the
health care provider of the employee or the employee's
child, spouse, or parent. (8 6 ch 96 SLA 1992)

Sec. 39.20.520. Employee transfer. (a) A pregnant
employee may request a transfer to a suitable position
under this section. An employer may not fill the position
with a person other than the requesting employee until the
employer has offered the position to the employee and the
employee has refused the offer. A position is suitable if

(1) it is an existing unfilled position in the
same administrative division in which the employee is

currently employed and is less strenuous or less
hazardous than the employee's current position;
(2) transfer to the position is

recommended by a licensed health care provider;
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(3) the employee is qualified and
immediately able to perform the duties of the position; and

(4) the transfer will not subject the
employer to legal liability under a collective bargaining
contract or employment contract.

(b) An employer shall compensate an employee
who receives a transfer under this section at a rate at least
equal to the lesser of the rate, as adjusted by changes to
compensation that apply generally to the work force, at
which

(1) the employee was compensated
immediately before requesting the transfer; or

(2) the position into which the employee
transfers is compensated. (8 6 ch 96 SLA 1992)

Sec. 39.20.530. Application to other laws. (a) The
provisions of AS 39.20.500-39.20.550 do not affect any
other provision of law relating to sex discrimination,
pregnancy, or parenthood.

(b) The provisions of AS 39.20.500-39.20.550 are
subject to collective bargaining. However, except as
provided in (c) of this section, a collective bargaining
contract that does not contain benefit provisions at least as
beneficial to the employee as those provided by AS
39.20.500-39.20.550 shall be considered to contain the
benefit provisions of those statutes.

(c) The commissioner of education may approve a
collective bargaining agreement entered into between a
school district or a regional educational attendance area
and a bargaining organization representing certificated
employees that does not meet the leave requirements of
AS 39.20.500-39.20.550, if the district or attendance area
establishes to the satisfaction of the commissioner that a
variance from the requirements of AS 39.20.500-
39.20.550 is necessary to avoid a hardship on the school
district based on the lack of qualified, available substitute
teachers to replace teachers on leave under
AS 39.20.500-39.20.550 or the lack of available housing
for replacement teachers who do not live in the
community. (8 6 ch 96 SLA 1992)

Sec. 39.20.540. Investigation and conciliation of
complaints. (a) A person aggrieved by a denial of a right
or privilege granted by AS 39.20.500-39.20.540 may file a
complaint with the department of labor and workforce
development.

(b) The department of labor and workforce
development shall informally, promptly, and impartially
investigate the matters set out in a filed complaint. If the
investigator determines that the allegations are supported
by substantial evidence, the investigator shall immediately
try to eliminate the denial of rights or privileges by
conference, conciliation, and persuasion. (8 6 ch 96 SLA
1992)

Sec. 39.20.550. Definitions. In AS 39.20.500-39.20.550,
(1) "child" means an individual who is
(A) under 18 years of age; or
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(B) 18 years of age or older and
incapable of self-care because of mental or physical
disability;

(2) "employer" means the state and a
political subdivision of the state that employed at least 21
employees in the state for each working day during any
period of 20 consecutive workweeks in the preceding two
calendar years; "employer" does not include a regional
Native housing authority created under AS 18.55.995-
18.55.998;

(3) "health care provider" means a dentist
licensed under AS 08.36, a physician licensed under AS
08.64, or a psychologist licensed under AS 08.86;

(4) "parent" means a biological or
adoptive parent, a parent-in-law, or a stepparent;

(5) "serious health condition" means an
iliness, injury, impairment, or physical or mental condition
that involves

(A) inpatient care in a hospital,
hospice, or residential health care facility; or

(B) continuing treatment or
continuing supervision by a health care provider;

(6) "small employment facility" means a
facility of an employer that did not employ 21 or more
employees during any period of 20 consecutive
workweeks in the preceding two calendar years;

(7) "state" includes the University of
Alaska, the Alaska Railroad, and the executive, legislative,
and judicial branches of state government including public
and quasi-public corporations and authorities established
by law. (8§ 6 ch 96 SLA 1992)
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ALASKA ADMINISTRATIVE CODE
TITLE 8. LABOR
PART 1. INDUSTRIAL WELFARE
CHAPTER 15. ALASKA WAGES AND HOURS

Article

1. Coverage and Exemptions
(8 AAC 15.010-8 AAC 15.070) Repealed

2. Minimum Wages and Overtime
(8 AAC 15.100-8 AAC 15.105)

3. Exemptions (8 AAC 15.120-8 AAC 15.145)

4. Reduction of Wages
(8 AAC 15.160-8 AAC 15.165)

5. Procedures Relating to Violations, Investigations
or Hearings (8 AAC 15.180)

6. General Provisions (8 AAC 15.900-8 AAC 15.910)

Article 2. Minimum Wages and Overtime
Section
100. Payment for overtime
101. Overtime for line haul truck drivers
102. Voluntary flexible work hour plans
105. Minimum wage

8 AAC 15.100. PAYMENT FOR OVERTIME. (a) An
employee's regular rate is the basis for computing
overtime. The regular rate is an hourly rate figured on a
weekly basis. An employee need not actually be hired at
an hourly rate. The employee may be paid by piece-rate,
salary, commission, or any other basis agreeable to the
employer and employee. However, the applicable
compensation basis must be converted to an hourly rate
when determining the regular rate for computing overtime
compensation. Payment on a salary basis does not
eliminate overtime pay requirements. The following
provisions apply for an employee whose work is not
exempt by law from overtime pay requirements, but is paid
on a salary basis:

(1) the employment contract must be in
writing and must set out the specific number of straight
time and overtime hours the employee is expected to work
each day and each week; the contract must establish a
regular straight time hourly rate of pay and the appropriate
overtime rate with respect to the salary to be paid and the
number of hours to be worked; changes to the pay
schedule of a salaried employee must conform to the
provisions of AS 23.05.160;

(2) if a contract fails to establish a fixed
number of daily and weekly hours that the salary is
intended to compensate, or if the actual hours of work
deviate from the hours specified in the contract without a
corresponding adjustment in hourly pay, the salary will be
considered to be compensation for an eight-hour workday
and 40-hour workweek, and overtime will be computed on
that basis.

(b) In order to compute a regular hourly rate for
the purpose of determining the overtime rate for an
employee who is paid other than hourly or by salary, the
following provisions of 29 C.F.R. Part 778 apply:
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(1) for a pieceworker, 29 C.F.R. sec.
778.111;

(2) for an employee who works at two or
more hourly rates, 29 C.F.R. sec. 778.115;

(3) for an employee who receives wages
in a form other than cash, 29 C.F.R. sec. 778.116; or

(4) for an employee who receives a
commission, 29 C.F.R. secs. 778.117-778.122; or

(5) for an employee who receives a
bonus, 28 C.F.R. secs 778.208-778.215.

(c) When computing an employee's hours for the
purpose of determining overtime, the employer shall count
all hours the employee worked during that week including
periods of "on call" and "standby or waiting time" required
for the convenience of the employer which were a
necessary part of the employee's performance of the
employment. However, if the employee is completely
relieved from all duties for 20 minutes or more during
which the employee may use the time effectively for the
employee’s own purposes, then those periods need not be
counted.

(d) The following are not acceptable methods of
complying with the payment of overtime provisions of AS
23.10.060:

(1) guaranteed weekly pay for variable
hours plan ("Belo" contracts) established under sec. 7(f) of
the Fair Labor Standards Act of 1938, as amended
(29 U.S.C. 207(f) as implemented in 29 C.F.R.
778.402-778.414);

(2) compensatory time (comp time) off in
place of payment for overtime; and

(3) flextime or flexi time plans established
under 29 C.F.R. 778.114 providing a fixed salary for
fluctuating hours up to a predetermined maximum number
of hours in a workweek.

(e) Except for an employee described in 8 AAC
15.908(c), an employee paid on a daily rate whose work is
not otherwise exempted from overtime pay requirements
under AS 23.10.055 or 23.10.060(d) must be
compensated for overtime based on a written employment
contract. The following provisions apply for an employee
paid on a daily rate:

(1) if the daily rate is compensation for a
set number of hours in a day, the written employment
contract must set out the applicable straight time and
overtime rates;

(2) if the employee works overtime hours
not covered by the daily rate established in the
employment contract, the employer must provide for an
adjustment to the employee’s pay at the overtime rate for

(A) hours worked in excess of
the established daily number of hours; and

(B) all hours worked on days
worked after 40 straight time hours in a week;
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EXAMPLES

An employee paid $150.00 per day for working 10
hours a day would have a straight time rate of
$13.64 per hour and an overtime rate of $20.44
per hour.

If an employee worked more than 10 hours in a
day or more than 40 straight time hours in a
week, the additional overtime hours must be
compensated at $20.44 per hour.

(3) to maintain the hourly rates, the
employer must reduce the employee’s pay when the
employee works less than the prescribed number of hours
in a day; if the wages are not reduced, the daily rate is
considered to compensate an employee for a variable
number of hours worked and the overtime must be
calculated and paid in accordance with (4) of this
subsection;

(4) if there is not a written employment
contract or if the daily rate provides compensation for a
variable number of hours worked, the overtime must be
calculated as follows:

(A) each week, the employer
must calculate the straight time rate of pay by dividing the
total amount paid at the daily rate by the total number of
hours worked in the week; and

(B) the employer must pay one-
half of the straight time rate established under (1) of this
subsection for each overtime hour worked in the week to
bring the employee’s wages up to one and one-half times
the regular rate for hours worked over eight hours in a day
and over 40 straight time hours in a week; this calculation
must be performed separately each week.

EXAMPLES

An employee paid $150 per day for working three
10 hour days and two 8 hour days would have a
straight time rate of $16.30 ($750 + 46 hours =
$16.30). As the daily rate is considered to
compensate the employee for each hour worked at
the straight time rate, the employee is owed the
additional half time to bring the employee up to
time-and-a-half for the overtime hours worked. In
this example, the employee would be due the extra
half time pay for six hours (two hours on each of
the 10 hour days) or $48.90. In addition to the
$750 for five days at $150 per day, the employee
would be due $48.90 for a weekly total of $798.70.

In the final analysis, this equates to payment for 40
straight time hours at $16.30 per hour and six
overtime hours at $24.45 per hour. This calculation
must be performed separately for each week.
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(Eff. 12/9/78, Register 68; am 9/28/85, Register 95; am

4/29/99, Register 150; am 3/2/2008, Register 185)

Authority: AS 23.05.060 AS 23.10.085
AS 23.10.060 AS 23.10.095

Editor's note: Copies of the federal regulations
cited in 8 AAC 15.100 may be obtained from the
department's Wage and Hour Administration office in
Anchorage, Alaska at 3301 Eagle Street, Suite 301 or by
contacting the office at Department of Labor and
Workforce Development, 3301 Eagle Street, Suite 301,
Anchorage, AK 99503-4149; telephone: (907) 269-4900.

As of Register 151 (October 1999), the regulations
attorney made technical revisions under AS
44.62.125(b)(6) to reflect the name change of the
Department of Labor to the Department of Labor and
Workforce Development made by ch. 58, SLA 1999 and
the corresponding title change of the commissioner of
labor.

8 AAC 15.101. OVERTIME FOR LINE HAUL TRUCK
DRIVERS. (a) If an employer of a line haul truck driver
elects not to use the overtime rate established in
AS 23.10.060(b), the employer shall establish alternate
rates of overtime pay that meet the requirements of AS
23.10.060(d)(15) and this section.

(b) An alternative rate of overtime pay may be
calculated as a mileage rate, a fuel usage rate, or on some
other reasonable basis; however, any formula used to
calculate an alternate rate of overtime pay must take into
consideration the time spent performing all of the duties of
a line haul truck driver on the route for which the rate was
established, including the time spent

Q) driving;

(2 hooking up;

3 fueling;

4 tying down;

(5) chaining up and unchaining;

(6) performing pre-trip and in-transit

equipment and load checks;

@) during breakdowns;

(8) making tire repairs;

9 offloading; and

(20) completing required paperwork.

(c) If an employer averages the time spent

performing the duties identified in (b) of this section over
time, those averages are subject to review by the
department to determine if they are accurate and
reasonable. The department will, in its discretion, require
the employer to validate an average used by having the
employer record the actual hours currently worked by
drivers operating over the route in which the average is
being applied. If a department's audit of the actual hours
currently worked reveals a substantial difference from the
average used by the employer, and the result is that the
employer's rate of overtime pay is less than the minimum
rate that would be payable under AS 23.10.060(b), the
department will, in its discretion,
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(1) consider the employer's previous
audits or annual adjustments and then reevaluate the
employer's rate of overtime pay for compliance with this
section;

(2) order the employer to make whatever
adjustments are necessary to make the employer's rate of
overtime pay comparable to the minimum rate required in
AS 23.10.060(b); or

(3) void the employer's exemption under
AS 23.10.060(d)(15).

(d) Before implementing an alternate rate of
overtime pay, an employer shall, in accordance with AS
23.05.160, notify each employee affected by the alternate
rate of overtime pay on the payday before the new rate is
implemented.

(e) Upon the request of a driver, the employer
shall provide the driver with a copy of the formula and
substantiating records used to determine the rate of
overtime pay for a specific route.

(f) Except as provided in (g) of this section, an
employer shall

(1) annually certify that the rate of
overtime pay for each route has been reviewed and found
to be appropriate; and

(2) post a copy of the annual certification
and the rate of overtime pay for each route in a
conspicuous place where each driver may review them.

(9) If the formula for determining the rate of
overtime pay has been negotiated with a collective
bargaining representative, possession of the formula by
that representative satisfies the posting requirements of
(f)(2) of this section as long as the representative makes
the formula available to all drivers. An employer who has
entered into a collective bargaining agreement is exempt
from the certification requirements of (f)(1) of this section
as long as the employer is subject to a collective
bargaining relationship which includes a negotiated
formula for overtime pay. (Eff. 11/6/92, Register 124; am
9/15/94, Register 131; am 4/29/99, Register 150)
Authority: AS 23.05.060 AS 23.10.085

AS 23.10.060 AS 23.10.100

8 AAC 15.102. VOLUNTARY FLEXIBLE WORK HOUR
PLANS. (a) A request for an exemption for a voluntary
flexible work hour plan established under AS
23.10.060(d)(14) must be signed by the employer and
submitted to a Wage and Hour Administration office of the
department. The request must be in writing on a form
provided by the department, and must include

(1) a statement that the employer and
employee participating in the flexible work hour plan
understand that work performed in excess of 10 hours in a
day or in excess of 40 hours in a week must be
compensated at the rate of one and one-half times the
regular rate of pay;

(2) a description of the daily and weekly
hours to be worked under the flexible work hour plan;
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(3) a statement that the flexible work hour
plan has not been made a condition of employment and
that participation in the plan is voluntary; and

(4) the signature of the employer or
authorized representative.

(b) The department will approve a voluntary
flexible work hour plan that conforms to the requirements
of this section and the provisions of AS 23.10.060(14). An
approved plan constitutes the certificate required in AS
23.10.060(14)(B). The department will issue the
certificate, or a notice of denial, within five working days
after receipt of the plan. A certificate issued under this
section takes effect on the day it is signed by the
department's representative. A voluntary flexible work
hour plan may not be instituted until the certificate takes
effect. A notice of denial issued by the department under
this section will include the specific reason for the denial.

(c) An appeal of a notice of denial must be filed
with the commissioner within 20 days after receipt of the
notice of denial. The appeal must be in writing, and must
set out the specific reasons upon which the appeal is
based. The commissioner will grant or reject the appeal
within 10 workdays after receipt of the appeal. The
commissioner's decision is final.

(d) As part of the records required under AS
23.10.100, an employer must maintain a signed statement
of voluntary participation of each employee participating in
an approved voluntary flexible work hour plan.

(e) An employee may choose to participate in an
approved voluntary flexible work hour plan at initial
employment or at any other time during employment.
Once an employee has chosen to participate in an
approved voluntary flexible work hour plan, that employee
is bound to do so, and may opt out of participation in the
voluntary flexible work hour plan only from November 1
through December 31 each calendar year. Termination of
an employee, regardless of the cause of termination, voids
that employee's participation. An employee who is rehired
by the employer must again choose to participate in the
voluntary flexible work hour plan in order to be included in
the approved plan. Nothing in this subsection prohibits the
employer and employee from agreeing to the withdrawal of
the employee from an approved plan at any time.

(H A voluntary flexible work hour plan is not valid,
unless the employee working under the plan has been
offered an equivalent weekly schedule of hours with
overtime pay after eight straight time hours in a day.

(g) The department will not approve a voluntary
flexible work hour plan for a weekly schedule of less than
four days or 33 hours.

(h) Except for occasional deviations in an
employee’s work schedule that do not exceed 20 percent
of the weeks worked by an employee under a voluntary
flexible work hour plan, an employer shall pay overtime as
required by AS 23.10.060(b) when an employee deviates
from the approved flexible work hour plan. (Eff. 9/28/85,
Register 95; am 3/2/2008, Register 185)



8 AAC 15.105

8 AAC 15.130

AS 23.05.060
AS 23.10.060

AS 23.10.085
AS 23.10.100

Authority:

8 AAC 15.105. MINIMUM WAGE. (a) As used in AS
23.10.065, "prevailing Federal Minimum Wage Law"
means that rate established in Sec. 6(a)(1) of the Fair
Labor Standards Act of 1938, as amended, (29 U.S.C.
Sec. 206 (a)(1)) as the minimum wage generally
applicable to employees subject to that Act.

(b) The department will determine compensable
hours subject to the payment of the minimum wage or the
contractually established wage in accordance with the
provisions of 29 C.F.R. secs. 785.11-785.25,
785.27-785.33, 785.35-785.45, and 785.47-785.48. (Eff.
12/9/78, Register 68; am 9/28/85, Register 95)

Authority: AS 23.05.060 AS 23.10.085
AS 23.10.065 AS 23.10.095
Editor's note: The federal statutes and

regulations cited in 8 AAC 15.105 are reproduced on
pages 27-46 of this booklet.

Article 3. Exemptions

Section

120. Minimum wage exemption for handicapped persons

125. Minimum wage exemption for student learners

130. Exemption for searching for placer or hard rock
minerals

135. Exemption for individuals under 18 who are
part-time employees

140. Determining the number of employees for purposes
of AS 23.10.060(d)(1)

145. Small mining operations

8 AAC 15.120. MINIMUM WAGE EXEMPTION FOR

HANDICAPPED PERSONS. (a) An application to employ
a person at less than the minimum wage established
under AS 23.10.065 must be made either on a form
provided by the department or by filing an application for a
special certificate to employ a handicapped person (29
C.F.R. Part 525) with the Regional Director of the wage
and hour division of the United States Department of
Labor.

(b) An application filed with the department must
set out the facts showing that the person's productive
capacity to do the work to be performed is impaired by
physical or mental deficiency, age, or injury. A medical
certificate will be required in all cases in which the
handicap is not clearly obvious. The information in the
application must be complete and must be certified by a
responsible person who has knowledge of the facts.

(¢) The commissioner will, in the commissioner’s
discretion, approve a wage lower than that established
under AS 23.20.065, if the commissioner determines from
the information provided in the application, that the person
would otherwise be deprived of employment opportunity.
With the exception of very extreme cases where the
person is so seriously impaired that the person is unable to
engage in competitive employment, that rate will not be
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less than 50 percent of the minimum wage established
under AS 23.10.065.

(d) If an approval is issued under (c) of this
section, it will specify the approved wage rate and the
period for which it is effective. An application for renewal
of an exemption must be made in the same manner as the
original but must also include an evaluation of that
person's productivity, comparing the degree of productivity
between the initial application and the renewal.

(e) As a general rule, approval for payment of a
wage lower than that established under AS 23.10.065 to
persons with a temporary handicap will not be granted.

(f) Persons undergoing rehabilitation treatment or
therapy relating to narcotics or alcoholism are not
considered handicapped for the purposes of AS 23.10.070
and this section. (Eff. 12/9/78, Register 68; am 4/29/99,
Register 150)

Authority: AS 23.10.070 AS 23.10.085

Editor's note: The address for the Regional
Director specified in 8 AAC 15.120(a) is U.S. Department
of Labor, Wage and Hour Division, Attn: Regional
Director, 1111 Third Avenue, Suite 755, Seattle,
Washington 98101.

8 AAC 15.125. MINIMUM WAGE EXEMPTION FOR
STUDENT LEARNERS. (a) An exemption for student
learners from the minimum wage requirement of AS
23.10.065 is available when the student learner is enrolled
in a course of study and training in a cooperative
vocational training program under a recognized state or
local educational authority or in a substantially similar
program conducted by a private school.

(b) An application for an exemption under (a) of
this section must be made on a form provided by the
department. The information required must be complete
and must be signed by the employer and the student
learner's school coordinator or principal. To qualify for the
exemption, the employment must meet all the
requirements set out in AS 23.10.325-23.10.370 and ch. 5
of this title relating to the employment of children.

(c) A wage rate authorized under this section will
not be less than 75 percent of the minimum wage
established under AS 23.10.065.

(d) The exemption from minimum wages for
full-time students established by Sec. 14(b) of the Fair
Labor Standards Act of 1938, as amended, (29 U.S.C.
214(b)) as implemented in 29 C.F.R. 519.1-519.2 does not
apply to employment subject to the provisions of AS
23.10.065. (Eff. 12/9/78, Register 68)
Authority: AS 23.10.070(3) AS 23.10.085
8 AAC 15.130. EXEMPTION FOR SEARCHING FOR
PLACER OR HARD ROCK MINERALS. The exemption
from AS 23.10.050-23.10.150 provided by
AS 23.10.055(10) applies to those activities commonly
referred to as "prospecting” and does not apply once
development of and production from a known mineral
source has begun. (Eff. 12/9/78, Register 68)



8 AAC 15.135

8 AAC 15.160

Authority: AS 23.10.055(10) AS 23.10.085

8 AAC 15.135. EXEMPTION FOR INDIVIDUALS
UNDER 18 WHO ARE PART-TIME EMPLOYEES. The
exemption from AS 23.10.050-23.10.150 provided by
AS 23.10.055(11) does not apply during any workweek in
which an individual normally within the ambit of AS
23.10.055(11) is employed in excess of 30 hours. (Eff.
12/9/78, Register 68)

Authority: AS 23.10.055(11) AS 23.10.085

8 AAC 15.140. DETERMINING THE NUMBER OF
EMPLOYEES FOR PURPOSES OF AS 23.10.060(d)(1).
In determining the number of employees that an employer
employs for purposes of AS 23.10.060(d)(1), all officers of
a corporation who actively engage in the business and all
part-time employees will be counted regardless of the
number of days or hours worked. (Eff. 12/9/78, Register
68; am 4/29/99, Register 150
Authority: AS 23.10.060 AS 23.10.085

8 AAC 15.145. SMALL MINING OPERATIONS. (a) For
purposes of AS 23.10.060(3), a “mining season” means
the cumulative period of time during which operations are
carried on during a calendar year, but not exceeding 20
weeks.

(b) The exemption from the payment for overtime
under AS 23.10.060 for employers engaged in small
mining operations is available to the employer for an
aggregate of 14 weeks, commencing on the first day the
mine begins active operations in a calendar year. Periods
during which the mine is not actively engaged in mining
operations for reasons including assessment work and
repair or construction of buildings or equipment is not part
of the exemption period. (Eff. 12/9/78, Register 68; am
9/28/85, Register 95; am 4/29/99, Register 150)

Authority: AS 23.05.060 AS 23.10.085
AS 23.10.060
Article 4. Reduction of Wages
Section

160. Deductions from an employee's wages
165. Purchase of uniform or equipment

8 AAC 15.160. DEDUCTIONS FROM AN EMPLOYEE'S
WAGES. (a) The provisions of AS 23.05.140 and AS
23.10.085(c) do not limit the right of an employer and
employee to enter into a written agreement to provide for
deductions of monetary obligations of an employee.
Requiring or inducing an employee to return or give up any
part of the compensation that the employee is entitled,
whether by force, intimidation, or threat of dismissal from
employment, or by any other manner, is prohibited. A
written agreement for deductions payable to the employer
or person acting in the employer's behalf or interest is not
valid if it would have the effect of reducing an employee's
wage rate below the statutory minimum wage or overtime
rates, or if it would require an employee to reimburse the
employer for any of the following:
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(1) customer checks returned due to
insufficient funds or any other reason;

(2) non-payment for goods or services as
a result of theft or credit default;

(3) cash or cash register shortages unless
the employee admits, willingly and in writing, to having
personally taken the specific amount of cash that is
alleged to be missing;

(4) lost, missing, or stolen property,
unless the employee admits willingly and in writing, to
having personally taken the specific property alleged to be
lost, missing, or stolen; or

(5) damage or breakage costs unless
clearly due to willful conduct of the employee and the
employee has acknowledged responsibility in writing.

(b) An employer may deduct an amount from
earnings based on a written agreement signed by the
employee, if the employer has been directed by the
employee to pay a sum for the benefit of that employee to
a creditor, donee, or other third party. The employer, or
any person acting in the employer's behalf or interest, may
not derive any profit or benefit from the transaction.

(c) An employer may deduct an amount from
earnings based on a written agreement signed by the
employee to reimburse an employer for transportation
from the place of hire to the place of employment if the
deduction does not reduce the

(1) employee's wages below the statutory
minimum; or

(2) overtime compensation rate below
one and one-half times the contractual rate of pay.

(d) An employer may deduct an amount from
earnings, based on a written agreement signed by the
employee, to reimburse an employer for the reasonable
cost of furnishing board and lodging, if

(1) repealed 5/16/2003;

(2) the board and lodging facilities of the
employer are “customarily” furnished, as described in 29
C.F.R. 531.31, by the employer and voluntarily used by
the employees; and

(3) the cost to the employee for the use of
the employer's board and lodging facilities is reasonable
and without profit to the employer.

(e) Unless the employer and the employee have
executed a written agreement as described in (d) of this
section, before the deduction, the employer is prohibited
from seeking to retroactively deduct the cost of board and
lodging as an offset against wages due upon termination
or wage deficiencies subject to collection by the
department.

() The director will make the determination
regarding the cost of board and lodging under (d)(3) of this
section. The determination will be made in accordance
with 29 C.F.R. 531.3 - 5315 and 531.29 - 531.35. A
deduction of $15 per day or less for board and lodging will
not require a special determination, unless evidence
indicates that the charge is unreasonable for the facilities
provided or results in a profit to the employer.



8 AAC 15.160

8 AAC 15.900

(g) An employer may deduct an amount from the
wages of an employee as a security deposit to ensure the
return, clean and in a state of good repair, of uniforms or
equipment issued by the employer, if the

(1) deduction is based on a written
agreement;

(2) total deposit does not exceed the cost
of the item; and

(3) deduction does not reduce the
employee's wage below the statutory minimum or reduce
the employee's overtime compensation below one and
one-half times the contractual rate of pay.

(h) An employer shall give each employee a
written or electronic statement of earnings and deductions
for each pay period. The statement of earnings and
deductions must contain the employee’s

(2) rate of pay;

(2) gross wages;

(3) net wages;

(4) beginning and ending dates of the pay

period;

(5) repealed 9/28/85;

(6) repealed 9/28/85;

(7) federal income tax deductions;

(8) Federal Insurance Contribution Act
deductions;

(9) Alaska Employment Security Act
contributions;

(10) board and lodging costs;

(11) advances;

(12) straight time and overtime hours
actually worked in the pay period; and

(13) other authorized deductions. (Eff.
12/9/78, Register 68; am 9/28/85, Register 95; am
4/29/99, Register 150; am 5/16/2003, Register 166; am
3/2/2008, Register 185)

Authority: AS 23.05.060 AS 23.10.085
AS 23.10.060 AS 23.10.095
AS 23.10.065

8 AAC 15.165. PURCHASE OF UNIFORM OR
EQUIPMENT. An employer may not require an employee
to purchase a uniform or equipment if the
(1) uniform or equipment is required by
the federal, state, or local safety or health codes; or
(2) nature of the employer's business
requires the use of either, and if the uniform or equipment
(A) is distinctive and advertises
or is associated with the products or services of the
employer, except that the clothing that constitutes a
uniform or equipment may advertise the products or
services of the employer if the uniform or equipment is
customarily sold to the public by the employer; or
(B) cannot be worn or used
during normal social activities of the employee. (Eff.
9/28/85, Register 95; am 4/29/99, Register 150; am
3/2/2008, Register 185)
Authority: AS 23.05.060
AS 23.10.065

AS 23.10.085
AS 23.10.095
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Article 5. Procedures Relating To Violations,
Investigations or Hearings
Section
180. Investigations, conferences and persuasion

8 AAC 15.180. INVESTIGATIONS, CONFERENCES
AND PERSUASION. (a) The labor standards and safety
division will investigate potential violations of AS
23.10.050-23.10.150 on its own motion

(b) If, after an investigation, the division finds that
probable cause exists for believing that a violation of AS
23.10.050-23.10.150 has occurred, it will attempt to correct
the unlawful practice by conference and persuasion as
follows:

(1) the division will provide the employer
believed to have violated AS 23.10.050-23.10.150 with a
copy of the assignment or a description of the alleged
violation and inform the employer of the results of its
investigation; and

(2) the division will schedule an informal
conference with the employer to discuss the matter and
attempt to eliminate the alleged violations.

(c) If the informal conference succeeds in
correcting the alleged violation, no further action will be
taken by the division against the employer.

(d) If an alleged violation is not rectified by the
informal conference or if the employer fails to attend the
conference without good cause shown, the division may,
in its discretion

(1) conduct a further investigation into the
matter;

(2) enforce the claim through initiation of
an adjudicative hearing under provisions of the
Administrative Procedure Act (AS 44.62);

(3) enforce the claim through filing of an
action in a court of competent jurisdiction.

(e) If the director determines under (d)(1) of this
section that a further investigation into the matter should
be conducted, an investigative proceeding conducted in
accordance with 8 AAC 25.010-8 AAC 25.030 shall be
initiated. (Eff. 12/9/78, Register 68; am 4/29/99, Register

150)

Authority: AS 23.10.080 AS 23.10.090
AS 23.10.085 AS 23.10.110

Article 6. General Provisions

Section

900. Recordkeeping

905. Line haul truck driver recordkeeping requirements

907. Employee tips

908. Determining the salary of exempt employees

910. Definitions

8 AAC 15.900. RECORDKEEPING. (a) For the purposes
of AS 23.10.100, "the place where an employee is
employed" means the central office of an employer located
within the state. An employer may keep duplicate records
at the sites or premises where the work is performed.



8 AAC 15.905

8 AAC 15.908

(b) For the purposes of AS 23.10.100, "other
payroll information which the commissioner may require"
means the information required by 29 C.F.R. secs.
516.2(a), 516.3, 516.5, 516.6, 516.25 and 516.27. (Eff.
12/9/78, Register 68; am 9/28/85, Register 95)

Authority: AS 23.05.060 AS 23.10.095
AS 23.10.085 AS 23.10.100

8 AAC 15.905. LINE HAUL TRUCK DRIVER
RECORDKEEPING REQUIREMENTS. (a) In addition to
the records identified in 8 AAC 15.900, an employer of a
line haul truck driver who has elected to pay overtime to
drivers using an alternate rate of overtime pay calculated
in accordance with AS 23.10.060(d)(15) and 8 AAC
15.101, shall maintain records that substantiate that rate,
including the

(1) basic rate of pay;

(2) rate of overtime pay;

(3) average hours used as a part of any
formula to determine a rate of overtime pay; and

(4) source of data used to determine
averages under 8 AAC 15.101.

(b) An employer shall provide the records required
in (a) of this section to the department upon request. (Eff.
11/06/92, Register 124; am 4/29/99, Register 150)
Authority: AS 23.05.060 AS 23.10.085

AS 23.10.060 AS 23.10.100

8 AAC 15.907. EMPLOYEE TIPS. (a) The purpose of
this section is to prevent the circumvention or evasion of
AS 23.10.050 - 23.10.150 (Alaska Wage and Hour Act) by
an employer handling, or taking possession or control of,
an employee's tips.

(b) Except as provided in this section, an
employer may not handle or take possession or control of
an employee's tips. However, nothing in this section
precludes a tip pooling arrangement to the extent allowed
under 29 U.S.C. 201 - 219 (Fair Labor Standards Act of
1938, as amended).

() An employer may handle tips only for the
purpose of

(1) delivering the cash amount of the tip
to the employee when a customer provides for a tip on a
credit card charge slip; or

(2) redistributing the tips to employees
under a tip pooling arrangement.

(d) If an employer must pay a credit card company
a fee based on a percentage of a customer's bill, an
employer may reduce the amount of a credit card tip by a
percentage not greater than the percentage charged by
the credit card company for its fee.

(e) For the purposes of this section,

(1) "tip pooling arrangement” means an
agreement under which a portion of an employee's tips is
collected for distribution among certain other employees;

(2) "tips" means an amount of cash, or an
amount designated as a "tip" by a credit card customer on
a credit card charge slip, that is determined, and freely
given, by a customer in recognition of an employee's
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service to that customer; "tips" does not include a
compulsory charge for service that is part of the
employer's gross receipts, such as a service charge of 15
percent of a customer's bill. (Eff. 4/7/96, Register 138)

Authority: AS 23.05.060 AS 23.10.085
AS 23.10.065 AS 23.10.095
8 AAC 15.908. DETERMINING THE SALARY OF

EXEMPT EMPLOYEES. (a) Subject to the exceptions
specified in 29 C.F.R. 541.602 and 541.603, revised as of
July 1, 2007 and adopted by reference; an exempt
employee must receive the full salary for any week in
which the employee performs any work regardless of the
number of days or hours worked, except as provided in (c)
of this section.

(b) Failure to pay the full salary in the initial or
terminal week of employment is not considered
inconsistent with the salary basis of payment. In those
weeks the payment of a proportionate part of the
employee’s salary for the time actually worked meets the
requirement. However, this is not to be construed to mean
that an employee is on a salary basis if the employee is
employed occasionally for a few days and is paid a
proportionate part of the weekly salary when employed. In
addition, payment of the full weekly salary under those
circumstances would not meet the requirements, since
casual or occasional employment for a few days at a time
is inconsistent with employment on a salary basis within
the meaning of this section.

(c) Exempt administrative, executive, or
professional employees may be compensated on a daily
rate if they receive at least $300 per day and that, subject
to the provisions of this section, the employee receives the
full daily salary for any day in which any hours are worked
regardless of the number of hours worked.

(d) Except as provided in 29 C.F.R. 541.602 and
541.603, determining an exempt employee’s salary is
subject to the general rule that an employee is not required
to be compensated for any week in which no work is
performed or for any day in which no work was performed.
(Eff. 4/29/99, Register 150; am 3/2/2008, Register 185)
Authority: AS 23.05.060 AS 23.10.085

Editor’'s note: Copies of the federal regulations
cited in 8 AAC 15.908 may be obtained from the
department's Wage and Hour Administration office in
Anchorage, Alaska at 3301 Eagle Street, Suite 301, or by
contacting the office at Department of Labor and
Workforce Development, 3301 Eagle Street, Suite 301,
Anchorage, AK 99503-4149; telephone: (907) 269-4900.

As of Register 151 (October 1999), the regulations
attorney made technical revisions under As
44.62.125(b)(6) to reflect the name change of the
Department of Labor to the Department of Labor and
Workforce Development made by ch. 58, SLA 1999 and
the corresponding title change of the commissioner of
labor.



8 AAC 15.910

8 AAC 15.910

8 AAC 15.910. DEFINITIONS. (a) In this chapter and in
AS 23.10.050-23.10.150, unless the context requires
otherwise
(1) repealed 3/2/2008;
(2) "casual employee,"” as used in AS
23.10.060(d)(11), means
(A) an employee engaged in an
activity which occurs without regularity and is not in the
usual course of trade, business, occupation or profession
of the employer; or
(B) an individual employed on a
seasonal basis for less than twelve weeks per calendar
year at a recreational residential youth camp operated by a
nonprofit religious, charitable, or educational organization;

3 "commissioner" means the
commissioner of labor and workforce development;
(4) "department" means the Alaska

Department of Labor and Workforce Development;

(5) "director" means the director of the
labor standards and safety division of the department, or
the director's designee;

(6) "domestic service, including a
babysitter, in or about a private home,” as used in AS
23.10.055(a)(4),

(A) means a service or activity
performed in or about a private home by an individual that
is employed or paid by the owner or occupant of the
private home or a family member of the owner or occupant
of the private home; and

(B) includes services or activities
such as a

() babysitter;

(i) cook;

(iii) butler;

(iv) valet;

(v) maid;

(vi) housekeeper;

(vii) governess;

(viii) janitor;

(ix) laundress;

(X) caretaker;

(xi) handyman;

(xii) gardener;

(xiii) footman;

(xiv) groom;

(xv) chauffeur of auto-
mobiles for family use;

(7) repealed 3/2/2008;

(8 "nonprofit" as wused in AS
23.10.055(6), means an organization no part of the income
or profit of which is distributable to its members, directors,
or officers and whose status has been determined by the
U.S. Internal Revenue Service as nonprofit;

(9) "on call" means time that an employee
is required to remain on call on the employer's premises or
other place of employment or so close to them that the
time cannot be used effectively for the employee’s own
purposes, but does not include the time an employee is
not required to remain on or near the employer's premises
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or other place of employment but is merely required to
leave word with the employer where the employee may be
reached by cellular phone, beeper, or other means;

(10) repealed 3/2/2008;

(11) repealed 3/2/2008;

(12) repealed 3/2/2008;

(13) "standby or waiting time" means time
that an employee is required to be at or near the place of
employment and is required to wait for work or an
assignment, whether or not because of shutdown or
repair, and during which the time cannot be used
effectively for the employee’s own purposes;

(14) repealed 3/2/2008;

(15) "workweek" means a fixed and
regularly recurring period of 168 hours that is seven
consecutive 24-hour periods; it may begin on any day of
the week and need not coincide with the calendar week;
an individual employee's workweek is the statutory or
contract number of hours that the employee is to regularly
work during that period; the workweek may not be
artificially adjusted for the purpose of avoiding the payment
of overtime; however the workweek may be changed for
any other purpose as provided in AS 23.05.160;

(16) "straight commission" means a fixed
percentage of each dollar of sales an employee makes;

(17) "workday" means a fixed and
regularly recurring period of 24 consecutive hours;

(18) "child care facility," as used in AS
23.10.055(12), includes those treatment programs that
require that the children live in facilities provided, under the
24-hour care of program personnel, for a period of at least
30 consecutive days;

(19) "parent of children,” as used in AS
23.10.055(12), means those individuals whose duties
involve the provision of care, treatment, supervision, and
oversight of children residing in the child care facility, and
whose duties require that they reside with the children, in
the facilities provided by the program, 24 hours a day, for a
period of at least 30 consecutive days.

(20) “fee basis” means an agreed sum
for a single job regardless of the time required for its
completion as specified in 29 C.F.R. 541.605, revised as
of July 1, 2007 and adopted by reference, with the
following revision: Section 541.605(b) is revised in its
entirety to read: (b) To determine whether the fee payment
meets the minimum amount of salary required for an
exemption with a weekly minimum of two times the
minimum wage for 40 hours, the amount paid to the
employee will be tested by dividing the fee paid for the job
by the number of hours required to complete the job and
multiplying the result by 40 hours. Thus, an artist paid
$600 for a painting that took 20 hours to complete would
meet the minimum salary requirement, since the earnings
at this rate ($30 per hour) would yield the artist $1,200 if 40
hours were worked;

(21) “regular course of business,” as used
in AS 23.10.060(d)(1), means those activities that are
integral and necessary to any enterprise or activity in
which  the  employer is primarily  engaged,;
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(22) “salary” means, subject to the
provisions of 8 AAC 15.908, a fixed and recurring amount
of money constituting all or part of an exempt employee’s
compensation, which amount is not subject to reduction
because of variations in the quality or quantity of the work
performed.

(b) Repealed 4/29/99.

(c) For the purposes of AS 23.10.060 (d)(12),
"hospital" includes a nursing facility as described in 7 AAC
12.250 and licensed in accordance with 7 AAC 12.610.

(d) As used in AS 23.10.430, “personnel file and
other personnel information” means all papers,
documents, and reports pertaining to a particular
employee that are used or have been used by an
employer to determine that employee’s eligibility for
employment, promotion, additional compensation, transfer,
termination, disciplinary or other adverse personnel action;
“personnel file and other personnel information

(1) includes

(A) applications;

(B) notices of commendation,
warning or discipline;

(C) authorization for withholding
or deductions from pay;

(D) records of hours worked and
leave records;

(E) formal and informal employee
evaluations;

(F) reports relating to the
employee’s character, credit, work habits, compensation,
and benefits;

(G) medical records; and

H) letters of reference or
recommendations from third parties, including former
employers;

(2) does not include

(A) information of a personal
nature about a person other than the employee if
disclosure of the information would constitute an
unwarranted invasion of the other person’s privacy;

(B) information relating to an
ongoing investigation of a violation of a criminal or civil
statute by an employee; or

(©) an employer's ongoing
investigation of employee misconduct. (Eff. 12/9/78,
Register 68; am 9/28/85, Register 95; am 10/4/90,
Register 115; am 2/10/93, Register 125; am 3/18/93,
Register 125; am 4/29/99, Register 150; am 3/2/2008,
Register 185)
Authority:

AS 23.05.060 AS 23.10.430

AS 23.10.085

CHAPTER 20. TRANSPORTATION OF EMPLOYEES
Section

10. Involuntary and voluntary terminations

20. Subsistence

25. Investigations

30. Definitions
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8 AAC 20.010. INVOLUNTARY AND VOLUNTARY
TERMINATIONS. (&) A termination by an employer of any
employee, who falls within the purview of
AS 23.10.375-23.10.400, during the term of the contract of
employment is considered "a cause good and sufficient,
beyond the control of the employee," as the phrase is used
in AS 23.10.380(a)(1), and imposes upon the employer the
obligation to provide return transportation, except if the
reason for termination is

(1) falsification of the employment
application;

(2) intoxication;

(3) fighting; or

(4) unexcused absence from duties for
more than three consecutive scheduled work days.

(b) Voluntary termination by an employee, who
falls within the purview of AS 23.10.375-23.10.400, does
not obligate the employer to provide return transportation
unless the employee terminates because of

(1) misrepresentation of wages, working
hours, lodging, or other conditions of employment; or

(2) working conditions or employer-
provided lodging that is unsafe or unhealthy.

(c) The Labor Standards and Safety Division will
accept an employer's finding for termination for
intoxication, unless the employee furnishes evidence that
demonstrates the employee was not intoxicated during the
incident that was the basis for termination by the employer.

(d) For the purposes of this section, “intoxication”
means affected by the use of drugs and alcohol. (Eff.
4/17/74, Register 49; am 4/29/99, Register 150; am
3/2/2008, Register 185)
Authority: AS 23.10.380 AS 23.10.395
8 AAC 20.020. SUBSISTENCE. If an employee, who
falls within the purview of AS 23.10.375-23.10.400,
voluntarily terminates for just cause, or is terminated for
any cause during the term of the employee’s contract of
employment and if immediate transportation is unavailable
upon the termination, the employee is entitled to
subsistence, for the period from the date of termination
until the date that transportation becomes available or for
10 days, whichever occurs first. (Eff. 4/17/74, Register 49;
am 4/29/99; Register 150)
Authority: AS 23.10.380 AS 23.10.395
8 AAC 20.025. INVESTIGATIONS. (a) The division will
investigate potential violations of AS 23.10.375-23.10.400
after the assignment to it of a claim under AS 23.10.385.

(b) If, after investigation, the division finds that
probable cause exists for believing that a violation of AS
23.10.375-23.10.400 has occurred, it will attempt to correct
the unlawful practice by conference and persuasion. The
division will provide the employer with a copy of the
assignment or a description of the alleged violation and will
inform the employer of the results of its investigation. The
division will then schedule an informal conference with the
employer to discuss the matter and attempt to correct the
alleged violation. (Eff. 9/28/85, Register 95)
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AS 23.05.060
AS 23.10.385

Authority: AS 23.10.395

8 AAC 20.030. DEFINITIONS. In this chapter, unless the
context requires otherwise

(1) ‘"return transportation” means all
transportation costs to return the employee only to the
original place of hire;

(2) "subsistence” means board and
lodging furnished by the employer or $100 per day
furnished by the employer for living expenses. (Eff.
4/17/74, Register 49; am 9/28/85, Register 95; am
4/29/99, Register 150; am 3/2/2008, Register 185)
Authority: AS 23.10.380 AS 23.10.395

CHAPTER 25. PAYMENT OF WAGES
Section
10. Investigative hearings
20. Decisions
30. Definitions

8 AAC 25.010. INVESTIGATIVE HEARINGS. (a) In
cases where the director considers an investigative
hearing on a claim assigned under AS 23.05.220 to be
appropriate, the director shall determine the time and
place of the hearing and deliver or mail a notice of hearing
to the claimant, respondent, and any interested party at
least 15 days before the hearing.

(b) Notice of the hearing must include the
claimant's statement of facts regarding the claim and
specify the regulations and statutes the respondent is
alleged to have violated.

(c) The location of the hearing must be designated
by the director with due regard for the convenience of all
parties involved. All hearings are public.

(d) The respondent may be represented by
counsel. If counsel notifies the division, in writing, that
counsel is appearing in the matter on behalf of the
respondent, service of notice, memoranda,
recommendations, or other documents will be considered
sufficient if made on the party, or counsel, or both.

(e) The director shall appoint a hearing officer to
preside over the hearing and to make findings of fact and
conclusions of law to be used as a basis for the hearing
officer's decision. An investigator who has investigated
the claim may not be appointed hearing officer.

() The hearing officer has full authority to control
the procedure of the hearing and to rule on all motions and
objections.

(9) The hearing officer may admit any relevant
evidence, regardless of the existence of any common law
or statutory or court rule which might make improper the
admission of such evidence over objection in civil actions,
if it is the sort of evidence on which responsible persons
are accustomed to rely in the conduct of serious affairs.
Hearsay evidence may be used for the purpose of
supplementing or explaining any direct evidence but will
not be sulfficient in itself to support a finding unless it would
be admissible over objection in civil actions.
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(h) Oral evidence must be given under oath or
affirmation. A record of the proceedings will be kept.

() At the request of the respondent or upon the
hearing officer's own motion, the hearing officer may order
the taking of depositions and affidavits relevant to the
proceeding and may issue subpoenas to compel the
attendance of witnesses, and the production of papers,
books, accounts, records, payrolls, evidentiary documents
or other evidence at a deposition or the hearing.

() At the hearing, the hearing officer, respondent,
and claimant may

(1) call and examine witnesses;

(2) cross-examine opposing witnesses on
any matter relevant to the issue at hand even though that
matter was not covered in direct examination; and

(3) introduce exhibits.

(k) If the respondent or claimant does not testify in
the respondent’s or claimant's own behalf, that person
may be called and examined as if under
cross-examination.

() The hearing officer may, for good cause shown,
continue a hearing from day to day or recess it to a later
date or to a different place by announcement at the
hearing or by notice. (Eff. 5/18/78, Register 66; am
4/29/99, Register 150)
Authority: AS 23.05.060 AS 23.05.200
8 AAC 25.020. DECISIONS. (a) The hearing officer shall
prepare a written decision containing findings of fact and
conclusions of law after the close of the hearing.

(b) Upon making a decision, the hearing officer
shall serve it upon the respondent and claimant by
personal service or certified mail, return receipt requested.
If the hearing officer determines that the respondent owes
the claimant wages or has otherwise violated AS 23.05,
the decision may contain those orders and other relief as
the hearing officer considers appropriate to correct the
unlawful conduct. The hearing officer's decision is final.
(Eff. 5/18/78, Register 66; am 4/29/99, Register 150)
Authority: AS 23.05.060 AS 23.05.200

8 AAC 25.030. DEFINITIONS. In this chapter and in
AS 23.05.010-AS 23.05.280, unless the context requires
otherwise

(1) “director" means the director of the
labor standards and safety division of the Alaska
Department of Labor & Workforce Development or the
director's designee;

(2) "division" means the labor standards
and safety division of the Alaska Department of Labor &
Workforce Development;

(3) "rate of pay" as used in AS 23.05.160
means all remuneration for service from whatever source,
including the basic hourly rate of pay, commissions,
accrued vacation or holiday pay, cash value of board and
lodging if customarily furnished by the employer and other
similar advantages or fringe benefits received or
anticipated to be received by an individual in the course of
service that are a contractual condition of the employment;
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(4) "regular wage, salary or other
compensation” as used in AS 23.05.140 means that level
of compensation paid to an employee for services that was
usual and regular for a daily, weekly, or monthly period of
work, as the case may be; this "regular” level is to be
determined based on the employee's actual working
situation and is not limited to a level of compensation
based on a "standard" eight-hour workday or 40-hour
workweek where the employee's regular and usual course
of employment actually involved more or less hours of
work for the relevant period; nothing in this paragraph
requires that an employee has been hired on an hourly or
weekly basis; the employee may have been paid by piece
rate, salary, commission or other method of compensation
agreed upon between the employer and employee;

(5) "working days" as used in AS
23.05.140 with respect to an employer's obligation to pay
within three working days after termination of an
employee, means only the days Monday through Friday
exclusive of any legal holiday occurring in any applicable
week; however, with respect to computing a penalty due
an employee under AS 23.05.140, "working days" mean
those days an employee customarily and regularly worked
during the course of his employment;

(6) "labor performed” as used in AS
23.05.140(a), in the context of underground mining or
tunnel operations, includes all time spent underground
traveling to or from the mine or tunnel opening to the
working face or worksite. (Eff. 5/18/78, Register 66; am
9/28/85, Register 95, am 1/2/91, Register 116; am
4/29/99, Register 150)

Authority: AS 23.05.060
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CODE OF FEDERAL REGULATIONS

The following Sections of the Code of Federal Regulations
have been adopted by reference:

PART 516-RECORDS TO BE KEPT BY EMPLOYERS
SUBPART A-GENERAL REQUIREMENTS

§516.2 Employees subject to minimum wage or
minimum wage and overtime provisions pursuant to
section 6 or sections 6 and 7(a) of the Act.

(a) Items required. Every employer shall maintain
and preserve payroll or other records containing the
following information and data with respect to each
employee to whom section 6 or both sections 6 and 7(a) of
the Act apply:

(1) Name in full, as used for Social
Security recordkeeping purposes, and on the same record,
the employee's identifying symbol or number if such is
used in place of name on any time, work, or payroll
records,

(2) Home address, including zip code,

(3) Date of birth, if under 19,

(4) Sex and occupation in which
employed (sex may be indicated by use of the prefixes
Mr., Mrs., Miss, or Ms.) (Employee's sex identification is
related to the equal pay provisions of the Act which are
administered by the Equal Employment Opportunity
Commission. Other equal pay recordkeeping
requirements are contained in 29 CFR part 1620.)

(5) Time of day and day of week on which
the employee's workweek begins (or for employees
employed under section 7(k) of the Act, the starting time
and length of each employee's work period). If the
employee is part of a workforce or employed in or by an
establishment all of whose workers have a workweek
beginning at the same time on the same day, a single
notation of the time of the day and beginning day of the
workweek for the whole workforce or establishment will
suffice,

(6)(i) Regular hourly rate of pay for any
workweek in which overtime compensation is due under
section 7(a) of the Act, (i) explain basis of pay by
indicating the monetary amount paid on a per hour, per
day, per week, per piece, commission on sales, or other
basis, and (iii) the amount and nature of each payment
which, pursuant to section 7(e) of the Act, is excluded from
the "regular rate" (these records may be in the form of
vouchers or other payment data),

(7) Hours worked each workday and total
hours worked each workweek (for purposes of this section,
a "workday" is any fixed period of 24 consecutive hours
and a "workweek" is any fixed and regularly recurring
period of 7 consecutive workdays),

(8) Total daily or weekly straight-time
earnings or wages due for hours worked during the
workday or workweek, exclusive of premium overtime
compensation,

27

(9) Total premium pay for overtime hours.
This amount excludes the straight-time earnings for
overtime hours recorded under paragraph (a)(8) of this
section,

(10) Total additions to or deductions from
wages paid each pay period including employee purchase
orders or wage assignments. Also, in individual employee
records, the dates, amounts, and nature of the items which
make up the total additions and deductions,

(11) Total wages paid each pay period,

(12) Date of payment and the pay period
covered by payment.

(b) Records of retroactive payment of wages.
Every employer who makes retroactive payment of wages
or compensation wunder the supervision of the
Administrator of the Wage and Hour Division pursuant to
section 16(c) and/or section 17 of the Act shall:

(1) Record and preserve, as an entry on
the pay records, the amount of such payment to each
employee, the period covered by such payment, and the
date of payment.

(2) Prepare a report of each such
payment on a receipt form provided by or authorized by
the Wage and Hour Division, and (i) preserve a copy as
part of the records, (ii) deliver a copy to the employee, and
(i) file the original, as evidence of payment by the
employer and receipt by the employee, with the
Administrator or an authorized representative within 10
days after payment is made.

(c) Employees working on fixed schedules. With
respect to employees working on fixed schedules, an
employer may maintain records showing instead of the
hours worked each day and each workweek as required
by paragraph (a)(7) of this section, the schedule of daily
and weekly hours the employee normally works. Also,

(1) In weeks in which an employee
adheres to this schedule, indicates by check mark,
statement or other method that such hours were in fact
actually worked by him, and

(2) In weeks in which more or less than
the scheduled hours are worked, shows that exact number
of hours worked each day and each week.

8§516.3 Bona fide executive, administrative, and
professional  employees  (including academic
administrative personnel and teachers in elementary
or secondary schools), and outside sales employees
employed pursuant to section 13(a)(1) of the Act.

With respect to each employee in a bona fide

executive, administrative, or professional capacity
(including employees employed in the capacity of
academic administrative personnel or teachers in

elementary or secondary schools), or in outside sales, as
defined in part 541 of this chapter (pertaining to so-called
"white collar" employee exemptions), employers shall
maintain and preserve records containing all the
information and data required by 8§516.2(a) except
paragraphs (a) (6) through (10) and, in addition, the basis
on which wages are paid in sufficient detail to permit
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calculation for each pay period of the employee's total
remuneration for employment including fringe benefits and
prerequisites. (This may be shown as the dollar amount of
earnings per month, per week, per month plus
commissions, etc. with appropriate addenda such as "plus
hospitalization and insurance plan A," "benefit package B,"
"2 weeks' paid vacation," etc.)

§516.5 Records to be preserved 3 years.
Each employer shall preserve for at least 3 years:

(a) Payroll records. From the last date of
entry, all payroll or other records containing the employee
information and data required under any of the applicable
sections of this part, and

(b) Certificates, agreements,
notices, etc. From their last effective date, all written:

1) Collective bargaining
agreements relied upon for the exclusion of certain costs
under section 3(m) of the Act,

(2 Collective bargaining
agreements, under section 7(b)(1) or 7(b)(2) of the Act,
and any amendments or additions thereto,

(3) Plans, trusts, employment
contracts, and collective bargaining agreements under
section 7(e) of the Act,

(4) Individual contracts or
collective bargaining agreements under section 7(f) of the
Act. Where such contracts or agreements are not in
writing, a written memorandum summarizing the terms of
each such contract or agreement,

(5) Written agreements or
memoranda summarizing the terms of oral agreements or
understandings under section 7(g) or 7(j) of the Act, and

(6) Certificates and notices listed
or named in any applicable section of this part.

(c) Sales and purchase records. A record
of (1) total dollar volume of sales or business, and (2) total
volume of goods purchased or received during such
periods (weekly, monthly, quarterly, etc.), in such form as
the employer maintains records in the ordinary course of
business.

plans,

§516.6 Records to be preserved 2 years.

(a) Supplementary basic records: Each employer
required to maintain records under this part shall preserve
for a period of at least 2 years:

(1) Basic employment and earnings
records. From the date of last entry, all basic time and
earning cards or sheets on which are entered the daily
starting and stopping time of individual employees, or of
separate work forces, or the amounts of work
accomplished by individual employees on a daily, weekly,
or pay period basis (for example, units produced) when
those amounts determine in whole or in part the pay
period earnings or wages of those employees.

(2) Wage rate tables. From their last
effective date, all tables or schedules of the employer
which provide the piece rates or other rates used in
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computing straight-time earnings, wages, or salary, or
overtime pay computation.

(b) Order, shipping, and billing records: From the
last date of entry, the originals or true copies of all
customer orders or invoices received, incoming or
outgoing shipping or delivery records, as well as all bills of
lading and all billings to customers (not including individual
sales slips, cash register tapes or the like) which the
employer retains or makes in the usual course of business
operations.

(c) Records of additions to or deductions from
wages paid:

(1) Those records relating to individual
employees referred to in 8§516.2(a)(10) and,

(2) All records used by the employer in
determining the original cost, operating and maintenance
cost, and depreciation and interest charges, if such costs
and charges are involved in the additions to or deductions
from wages paid.

SUBPART B-RECORDS PERTAINING TO EMPLOYEES
SUBJECT TO MISCELLANEOUS EXEMPTIONS
UNDER THE ACT; OTHER SPECIAL REQUIREMENTS

8516.25 Employees paid for overtime on the basis of
"applicable" rates provided in sections 7(g)(1) and
7(9)(2) of the Act.

With respect to each employee compensated for
overtime work in accordance with section 7(g)(1) or 7(f)(2)
of the Act, employers shall maintain and preserve records
containing all the information and data required by
8516.2(a) except paragraphs (a)(6) and (9) and, in
addition, the following:

(a)(1) Each hourly or piece rate at which
the employee is employed, (2) basis on which wages are
paid, and (3) the amount and nature of each payment
which, pursuant to section 7(e) of the Act, is excluded from
the "regular rate,"

(b) The number of overtime hours worked
in the workweek at each applicable hourly rate or the
number of units of work performed in the workweek at
each applicable piece rate during the overtime hours,

(c) Total weekly overtime compensation
at each applicable rate which is over and above all
straight-time earnings or wages earned during overtime
worked,

(d) The date of the agreement or
understanding to use this method of compensation and the
period covered. If the employee is part of a workforce or
employed in or by an establishment all of whose workers
have agreed to use this method of compensation a single
notation of the date of the agreement or understanding
and the period covered will suffice.

8516.27 “Board, lodging, or other facilities" under
section 3(m) of the Act.

(a) In addition to keeping other records required
by this part, an employer who makes deductions from the
wages of employees for "board, lodging, or other facilities"
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(as these terms are used in sec. 3(m) of the Act) furnished
to them by the employer or by an affiliated person, or who
furnishes such "board, lodging, or other facilities" to
employees as an addition to wages, shall maintain and
preserve records substantiating the cost of furnishing each
class of facility except as noted in paragraph (c) of this
section. Separate records of the cost of each item
furnished to an employee need not be kept. The
requirements may be met by keeping combined records of
the costs incurred in furnishing each class of facility, such
as housing, fuel, or merchandise furnished through a
company store or commissary. Thus, in the case of an
employer who furnishes housing, separate cost records
need not be kept for each house. The cost of
maintenance, utilities, and repairs for all the houses may
be shown together. Original cost and depreciation records
may be kept for groups of houses acquired at the same
time. Costs incurred in furnishing similar or closely related
facilities, moreover, may be shown in combined records.
Where cost records are kept for a "class" of facility rather
than for each individual article furnished to employees, the
records must also show the gross income derived from
each such class of facility; e.g., gross rentals in the case of
houses, total sales through the store or commissary, total
receipts from sales of fuel, etc.

(1) Such records shall include itemized
accounts showing the nature and amount of any
expenditures entering into the computation of the
reasonable cost, as defined in Part 531 of this chapter,
and shall contain the data required to compute the amount
of the depreciated investment in any assets allocable to
the furnishing of the facilities, including the date of
acquisition or construction, the original cost, the rate of
depreciation and the total amount of accumulated
depreciation on such assets. If the assets include
merchandise held for sale to employees, the records
should contain data from which the average net
investment in inventory can be determined.

(2) No particular degree of itemization is
prescribed. However, the amount of detail shown in these
accounts should be consistent with good accounting
practices, and should be sufficient to enable the
Administrator or authorized representative to verify the
nature of the expenditure and the amount by reference to
the basic records which must be preserved pursuant to
§516.6(c)(2).

(b) If additions to or deductions from wages paid
(1) so affect the total cash wages due in any workweek
(even though the employee actually is paid on other than a
workweek basis) as to result in the employee receiving
less in cash than the applicable minimum hourly wage, or
(2) if the employee works in excess of the applicable
maximum hours standard and (i) any addition to the wages
paid are a part of wages, or (ii) any deductions made are
claimed as allowable deductions under sec. 3(m) of the
Act, the employer shall maintain records showing on a
workweek basis those additions to or deductions from
wages. (For legal deductions not claimed under sec. 3(m)
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and which need not be maintained on a workweek basis,
see part 531 of this chapter.)

(c) The records specified in this section are not
required with respect to an employee in any workweek in
which the employee is not subject to the overtime
provisions of the Act and receives not less than the
applicable statutory minimum wage in cash for all hours
worked in that workweek. (The application of section 3(m)
of the Act in non-overtime weeks is discussed part 531 of
this chapter.)

PART 531-WAGE PAYMENTS UNDER THE FAIR
LABOR STANDARDS ACT OF 1938

SUBPART B-DETERMINATIONS OF "REASONABLE
COST" AND "FAIR VALUE"; EFFECTS OF
COLLECTIVE BARGAINING AGREEMENTS

8531.3 General determinations of "reasonable cost."

(a) The term "reasonable cost" as used in section
3(m) of the Act is hereby determined to be not more than
the actual cost to the employer of the board, lodging, or
other facilities customarily furnished by him to his
employees.

(b) "Reasonable cost" does not include a profit to
the employer or to any affiliated person.

(c) Except whenever any determination made
under 8531.4 is applicable, the "reasonable cost" to the
employer of furnishing the employee with board, lodging,
or other facilites (including housing) is the cost of
operation and maintenance including adequate
depreciation plus a reasonable allowance (not more than
5 1/2 percent) for interest on the depreciated amount of
capital invested by the employer: Provided, that if the total
so computed is more than the fair rental value (or the fair
price of the commodities or facilities offered for sale), the
fair rental value (or the fair price of the commodities or
facilities offered for sale) shall be the reasonable cost. The
cost of operation and maintenance, the rate of
depreciation, and the depreciated amount of capital
invested by the employer shall be those arrived at under
good accounting practices. As used in this paragraph, the
term "good accounting practices" does not include
accounting practices which have been rejected by the
Internal Revenue Service for tax purposes, and the term
"depreciation” includes obsolescence.

(d) (1) The cost of furnishing "facilities" found
by the Administrator to be primarily for the benefit or
convenience of the employer will not be recognized as
reasonable and may not therefore be included in
computing wages.

(2) The following is a list of facilities found
by the Administrator to be primarily for the benefit or
convenience of the employer. The list is intended to be
illustrative rather than exclusive: (i) Tools of the trade and
other materials and services incidental to carrying on the
employer's business; (ii) the cost of any construction by
and for the employer; (iii) the cost of uniforms and of their
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laundering, where the nature of the business requires the
employee to wear a uniform.

§531.4 Making determinations of "reasonable cost."

(a) Procedure. Upon his own motion or upon the
petition of any interested person, the Administrator may
determine generally or particularly the "reasonable cost" to
an employer of furnishing any employee with board,
lodging, or other facilities, if such board, lodging, or other
facilities are customarily furnished by the employer to his
employees. Notice of proposed determination shall be
published in the FEDERAL REGISTER, and interested
persons shall be afforded an opportunity to participate
through submission of written data, views, or arguments.
Such notice shall indicate whether or not an opportunity
will be afforded to make oral presentations. Whenever the
latter opportunity is afforded, the notice shall specify the
time and place of any hearing and the rules governing
such proceedings. Consideration shall be given to all
relevant matter presented in the adoption of any rule.

(b) Contents of petitions submitted by interested
persons. Any petition by an employee or an authorized
representative of employees, an employer or group of
employers, or other interested persons for a determination
of "reasonable cost" shall include the following information:

(1) The name and location of the
employer's or employers' place or places of business;

(2) A detailed description of the board,
lodging, or other facilities furnished by the employer or
employers, whether or not these facilities are customarily
furnished by the employer or employers, and whether or
not they are alleged to constitute "wages";

(3) The charges or deductions made for
the facility or facilities by the employer or employers;

(4) When the actual cost of the facility or
facilities is known an itemized statement of such cost to
the employer or employers of the furnished facility or
facilities;

(5) The cash wages paid;

(6) The reason or reasons for which the
determination is requested, including any reason or
reasons why the determinations in 8§531.3 should not
apply; and

(7) Whether an opportunity to make an
oral presentation is requested; and if it is requested, the
inclusion of a summary of any expected presentation.

8531.5 Making determinations of "fair value."

(@) Procedure. The procedures governing the
making of determinations of the "fair value" of board,
lodging, or other facilities for defined classes of employees
and in defined areas under section 3(m) of the Act shall be
the same as that prescribed in §531.4 with respect to
determinations of "reasonable cost."

(b) Petitions of interested persons. Any petition by
an employee or an authorized representative of
employees, an employer or group of employers, or other
interested persons for a determination of "fair value" under
section 3(m) of the Act shall contain the information
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required under paragraph (b) of §531.4, and in addition, to
the extent possible, the following:

(1) A proposed definition of the class or
classes of employees involved,;

(2) A proposed definition of the area to
which any requested determination would apply;

(3) Any measure of "fair value" of the
furnished facilities which may be appropriate in addition to
the cost of such facilities.

SUBPART C-INTERPRETATIONS

§531.29 Board, lodging, or other facilities.

Section 3(m) applies to both of the following
situations: (a) Where board, lodging, or other facilities are
furnished in addition to a stipulated wage; and (b) where
charges for board, lodging, or other facilities are deducted
from a stipulated wage. The use of the word "furnishing"
and the legislative history of section 3(m) clearly indicate
that this section was intended to apply to all facilities
furnished by the employer as compensation to the
employee, regardless of whether the employer calculates
charges for such facilities as additions to or deductions
from wages.

8531.30 “Furnished" to the employee.

The reasonable cost of board, lodging, or other
facilities may be considered as part of the wage paid an
employee only where customarily “furnished" to the
employee. Not only must the employee receive the
benefits of the facility for which he is charged, but it is
essential that his acceptance of the facility be voluntary
and uncoerced. See Williams v. Atlantic Coast Line
Railroad Co. (E.D.N.C.), 1 W.H. Cases 289.

§531.31 “Customarily” furnished.

The reasonable cost of board, lodging, or other
facilities may be considered as part of the wage paid an
employee only where "customarily® furnished to the
employee. Where such facilities are "furnished" to the
employee, it will be considered a sufficient satisfaction of
this requirement if the facilities are furnished regularly by
the employer to his employees or if the same or similar
facilities are customarily furnished by other employers
engaged in the same or similar trade, business, or
occupation in the same or similar communities. See
Walling v. Alaska Pacific Consolidated Mining Co., 152 F.
(2d) 812 (C.A. 9), cert. denied, 327 U.S. 803; Southern
Pacific Co. v. Joint Council (C.A. 9) 7 W.H. Cases 536.
Facilities furnished in violation of any Federal, State, or
local law, ordinance or prohibition will not be considered
facilities "customarily" furnished.

8531.32 “Other facilities."

(a) "Other facilities," as used in this section, must
be something like board or lodging. The following items
have been deemed to be within the meaning of the term:
Meals furnished at company restaurants or cafeterias or by
hospitals, hotels, or restaurants to their employees; meals,
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dormitory rooms, and tuition furnished by a college to its
student employees; housing furnished for dwelling
purposes; general merchandise furnished at company
stores and commissaries (including articles of food,
clothing, and household effects); fuel (including coal,
kerosene, firewood, and lumber slabs), electricity, water,
and gas furnished for the noncommercial personal use of
the employee; transportation furnished employees
between their homes and work where the travel time does
not constitute hours worked compensable under the Act
and the transportation is not an incident of and necessary
to the employment.

(b) Shares of capital stock in an employer
company, representing only a contingent proprietary right
to participate in profits and losses or in the assets of the
company at some future dissolution date, do not appear to
be "facilities" within the meaning of the section.

(c) It should also be noted that under §531.3(d)(1),
the cost of furnishing "“facilities" which are primarily for the
benefit or convenience of the employer will not be
recognized as reasonable and may not therefore be
included in computing wages. Items in addition to those
set forth in 8531.3 which have been held to be primarily for
the benefit or convenience of the employer and are not
therefore to be considered “facilities” within the meaning of
section 3(m) include: Safety caps, explosives, and miners'
lamps (in the mining industry); electric power (used for
commercial production in the interest of the employer);
company police and guard protection; taxes and insurance
on the employer's buildings which are not used for
lodgings furnished to the employee; "dues" to chambers of
commerce and other organizations used, for example, to
repay subsidies given to the employer to locate his factory
in a particular community; transportation charges where
such transportation is an incident of and necessary to the
employment (as in the case of maintenance-of-way
employees of a railroad); charges for rental of uniforms
where the nature of the business requires the employee to
wear a uniform; medical services and hospitalization which
the employer is bound to furnish under workmen's
compensation acts, or similar Federal, State, or local law.
On the other hand, meals are always regarded as primarily
for the benefit and convenience of the employee. For a
discussion of reimbursement for expenses, such as
"supper money," "travel expenses," etc., see §778.217 of
this chapter.

§531.33 “Reasonable cost"; "fair value."

(&) Section 3(m) directs the Administrator to
determine "the reasonable cost * * * to the employer of
furnishing * * * facilities" to the employee, and in addition it
authorizes him to determine "the fair value" of such
facilities for defined classes of employees and in defined
areas, which may be used in lieu of the actual measure of
the cost of such facilities in ascertaining the "wages" paid
to any employee. Subpart B contains three methods
whereby an employer may ascertain whether any
furnished facilities are a part of "wages" within the meaning
of section 3(m): (1) An employer may calculate the
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"reasonable cost" of faciliies in accordance with the
requirements set forth in 8531.3; (2) an employer may
request that a determination of "reasonable cost" be made,
including a determination having particular application; and
(3) an employer may request that a determination of "fair
value" of the furnished facilities be made to be used in lieu
of the actual measure of the cost of the furnished facilities
in assessing the "wages" paid to an employee.

(b) "Reasonable cost," as determined in 8531.3
"does not include a profit to the employer or to any
affiliated person." Although the question of affiliation is
one of fact, where any of the following persons operate
company stores or commissaries or furnish lodging or
other facilities they will normally be deemed "affiliated
persons" within the meaning of the regulations: (1) A
spouse, child, parent, or other close relative of the
employer; (2) a partner, officer, or employee in the
employer company or firm; (3) a parent, subsidiary, or
otherwise closely connected corporation; and (4) an agent
of the employer.

§531.34 Payment in scrip or similar medium not
authorized.

Scrip, tokens, credit cards, “"dope checks,"
coupons, and similar devices are not proper mediums of
payment under the Act. They are neither cash nor "other
facilities" within the meaning of section 3(m). However,
the use of such devices for the purpose of conveniently
and accurately measuring wages earned or facilities
furnished during a single pay period is not prohibited.
Piecework earnings, for example, may be calculated by
issuing tokens (representing a fixed amount of work
performed) to the employee, which are redeemed at the
end of the pay period for cash. The tokens do not
discharge the obligation of the employer to pay wages, but
they may enable him to determine the amount of cash
which is due to the employee. Similarly, board, lodging, or
other facilities may be furnished during the pay period in
exchange for scrip or coupons issued prior to the end of
the pay period. The reasonable cost of furnishing such
facilities may be included as part of the wage, since
payment is being made not in scrip but in facilities
furnished under the requirements of section 3(m). But the
employer may not credit himself with "unused scrip" or
"coupons outstanding" on the pay day in determining
whether he has met the requirements of the Act because
such scrip or coupons have not been redeemed for cash
or facilities within the pay period. Similarly, the employee
cannot be charged with the loss or destruction of scrip or
tokens.

8531.35 “Free and clear" payment; "kickbacks."
Whether in cash or in facilities, "wages" cannot be
considered to have been paid by the employer and
received by the employee unless they are paid finally and
unconditionally or "free and clear." The wage
requirements of the Act will not be met where the
employee "kicks-back" directly or indirectly to the employer
or to another person for the employer's benefit the whole
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or part of the wage delivered to the employee. This is true
whether the "kick-back" is made in cash or in other than
cash. For example, if it is a requirement of the employer
that the employee must provide tools of the trade which
will be used in or are specifically required for the
performance of the employer's particular work, there would
be a violation of the Act in any workweek when the cost of
such tools purchased by the employee cuts into the
minimum or overtime wages required to be paid him under
the Act. See also in this connection, 8531.32(c).

PART 541-DEFINING AND DELIMITING THE TERMS
"ANY EMPLOYEE EMPLOYED IN A BONA FIDE
EXECUTIVE, ADMINISTRATIVE, OR PROFESSIONAL
CAPACITY (INCLUDING ANY EMPLOYEE EMPLOYED
IN THE CAPACITY OF ACADEMIC ADMINISTRATIVE
PERSONNEL OR TEACHER IN ELEMENTARY OR
SECONDARY SCHOOLS), OR IN THE CAPACITY OF
OUTSIDE SALESMAN"

SUBPART B-INTERPRETATIONS

8541.602 Salary basis.

(&) General rule. An employee will be considered
to be paid on a “salary basis” within the meaning of these
regulations if the employee regularly receives each pay
period on a weekly, or less frequent basis, a
predetermined amount of constituting all or part of the
employee’s compensation, which amount is not subject to
reduction because of variations in the quality or quantity of
the work performed. Subject to the exceptions provided in
paragraph (b) of this section, an exempt employee must
receive the full salary for any week in which the employee
performs any work without regard to the number of days or
hours worked. Exempt employees need not be paid for
any workweek in which they perform no work. An
employee is not paid on a salary basis if deductions from
the employee’s predetermined compensation are made for
absences occasioned by the employer or by the operating
requirements of the business. If the employee is ready,
willing and able to work, deductions may not be made for
time when work is not available.

(b) Exceptions. The prohibition against deductions
from pay in the salary basis requirement is subject to the
following exceptions:

(1) Deductions from pay may be made
when an exempt employee is absent from work for one or
more full days for personal reasons, other than sickness or
disability. Thus, if an employee is absent for two full days
to handle personal affairs, the employee’s salaried status
will not be affected if deductions are made from the salary
for two full-day absences. However, if an exempt
employee is absent for one and a half days for personal
reasons, the employer can deduct only for the one full-day
absence.

(2) Deductions from pay may be made for
absences of one or more full days occasioned by sickness
or disability (including work-related accidents) if the
deduction is made in accordance with a bona fide plan,
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policy or practice of providing compensation for loss of
salary occasioned by such sickness or disability. The
employer is not required to pay any portion of the
employee’s salary for full-day absences for which the
employee receives compensation under the plan, policy or
practice. Deductions for such full-day absences also may
be made before the employee has qualified under the
plan, policy or practice, and after the employee has
exhausted the leave allowance thereunder. Thus for
example, if an employer maintains a short-term disability
insurance plan providing salary replacement for 12 weeks
starting on the fourth day of absence, the employer may
make deductions from pay for the three days of absence
before the employee qualifies for benefits under the plan;
for the twelve weeks in which the employee receives
salary replacement benefits under the plan; and for
absences after the employee has exhausted the 12 weeks
of salary replacement benefits. Similarly, an employer may
make deductions from pay for absences of one or more
full days if salary replacement benefits are provided under
a State disability insurance law or under a State workers’
compensation law.

(3) While an employer cannot make
deductions from pay for absences of an exempt employee
occasioned by jury duty, attendance as a withess or
temporary military leave, the employer can offset any
amounts received by an employee as jury fees, witness
fees or military pay for a particular week against the salary
due for that particular week without loss of the exemption.

(4) Deductions from pay of exempt
employees may be made for penalties imposed in good
faith for infractions of safety rules of major significance.
Safety rules of major significance include those relating to
the prevention of serious danger in the workplace or to
other employees, such as rules prohibiting smoking in
explosive plants, oil refineries and coal mines.

(5) Deductions from pay of exempt
employees may be made for unpaid disciplinary
suspensions of one or more full days imposed in good
faith for infractions of workplace conduct rules. Such
suspensions must be imposed pursuant to a written policy
applicable to all employees. Thus, for example, an
employer may suspend an exempt employee without pay
for three days for violating a generally applicable written
policy prohibiting sexual harassment. Similarly, an
employer may suspend an exempt employee without pay
for twelve days for violating a generally applicable written
policy prohibiting workplace violence.

(6) An employer is not required to pay the
full salary in the initial or terminal week of employment.
Rather, an employer may pay a proportionate part of an
employee’s full salary for the time actually worked in the
first and last week of employment. In such weeks, the
payment of an hourly or daily equivalent of the employee’s
full salary for the time actually worked will meet the
requirement. However, employees are not paid on a salary
basis within the meaning of these regulations if they are
employed occasionally for a few days, and the employer



C.F.R. Sec. 541.602

C.F.R. Sec. 778.111

pays them a proportionate part of the weekly salary when
so employed.

(7) An employer is not required to pay the
full salary for weeks in which an exempt employee takes
unpaid leave under the Family and Medical Leave Act.
Rather, when an exempt employee takes unpaid leave
under the Family and Medical Leave Act, an employer
may pay a proportionate part of the full salary for time
actually worked. For example, if an employee who
normally works 40 hours per week uses four hours of
unpaid leave under the Family and Medical Leave Act, the
employer could deduct 10 percent of the employee’s
normal salary that week.

(c) When calculating the amount of a deduction
from pay allowed under paragraph (b) of this section, the
employer may use the hourly or daily equivalent of the
employee’s full weekly salary or any other amount
proportional to the time actually missed by the employee.
A deduction from pay as a penalty for violations of major
safety rules under paragraph (b)(4) of this section may be
made in any amount.

8541.603 Effect of improper deductions from salary.

(@ An employer who makes improper
deductions from salary shall lose the exemption if the
facts demonstrate that the employer did not intend to
pay employees on a salary basis. An actual practice of
making improper deductions demonstrates that the
employer did not intend to pay employees on a salary
basis. The factors to consider when determining whether
an employer has an actual practice of making improper
deductions include, but are not limited to: the number of
improper deductions, particularly as compared to the
number of employee infractions warranting discipline;
the time period during which the employer made
improper deductions; the number and geographic
location of employees whose salary was improperly
reduced; the number and geographic location of
managers responsible for taking the improper
deductions; and whether the employer has a clearly
communicated policy permitting or prohibiting improper
deductions.

(b) If the facts demonstrate that the employer
has an actual practice of making improper deductions,
the exemption is lost during the time period in which the
improper deductions were made for employees in the
same job classification working for the same managers
responsible for the actual improper deductions.
Employees in different job classifications or who work for
different managers do not lose their status as exempt
employees. Thus, for example, if a manager at a
company facility routinely docks the pay of engineers at
that facility for partial-day personal absences, then all
engineers at that facility whose pay could have been
improperly docked by the manager would lose the
exemption; engineers at other facilities or working for
other managers, however, would remain exempt.

(c) Improper deductions that are either isolated
or inadvertent will not result in loss of the exemption for
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any employees subject to such improper deductions, if
the employer reimburses the employees for such
improper deductions.

(d) If an employer has a clearly communicated
policy that prohibits the improper pay deductions
specified in Sec. 541.602(a) and includes a complaint
mechanism, reimburses employees for any improper
deductions and makes a good faith commitment to
comply in the future, such employer will not lose the
exemption for any employees unless the employer
willfully violates the policy by continuing to make
improper deductions after receiving employee
complaints. If an employer fails to reimburse employees
for any improper deductions or continues to make
improper deductions after receiving employee
complaints, the exemption is lost during the time period
in which the improper deductions were made for
employees in the same job classification working for the
same managers responsible for the actual improper
deductions. The best evidence of a clearly
communicated policy is a written policy that was
distributed to employees prior to the improper pay
deductions by, for example, providing a copy of the
policy to employees at the time of hire, publishing the
policy in an employee handbook or publishing the policy
on the employer's Intranet.

(e) This section shall not be construed in an
unduly technical manner so as to defeat the exemption.

PART 778-OVERTIME COMPENSATION

SUBPART B-THE OVERTIME PAY REQUIREMENTS
PRINCIPLES FOR COMPUTING OVERTIME PAY
BASED ON THE "REGULAR RATE"

§778.111 Pieceworker.

(a) Piece rates and supplements generally. When
an employee is employed on a piece-rate basis, his
regular hourly rate of pay is computed by adding together
his total earnings for the workweek from piece rates and all
other sources (such as production bonuses) and any sums
paid for waiting time or other hours worked (except
statutory exclusions): This sum is then divided by the
number of hours worked in the week for which such
compensation was paid, to yield the pieceworker's "regular
rate" for that week. For his overtime work, the pieceworker
is entitled to be paid, in addition to his total weekly
earnings at this regular rate for all hours worked; a sum
equivalent to one-half this regular rate of pay multiplied by
the number of hours worked in excess of 40 in the week.
(For an alternative method of complying with the overtime
requirements of the Act as far as pieceworkers are
concerned, see §778.418.) Only additional half-time pay is
required in such cases where the employee has already
received straight-time compensation at piece rates or by
supplementary payments for all hours worked. Thus, if the
employee has worked 50 hours and has earned $245.50
at piece rates for 46 hours of productive work and in
addition has been compensated at $5.00 an hour for 4
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hours of waiting time, his total compensation, $265.50
must be divided by his total hours of work, 50, to arrive at
his regular hourly rate of pay - $5.31. For the 10 hours of
overtime the employee is entitled to additional
compensation of $26.55 (10 hours at $2.655). For the
week's work he is thus entitled to a total of $292.05 (which
is equivalent to 40 hours at $5.31 plus 10 overtime hours
at $7.965).

(b) Piece rates with minimum hourly guarantee. In
some cases an employee is hired on a piece-rate basis
coupled with a minimum hourly guaranty. Where the total
piece-rate earnings for the workweek fall short of the
amount that would be earned for the total hours of work at
the guaranteed rate, the employee is paid the difference.
In such weeks the employee is in fact paid at an hourly
rate and the minimum hourly guaranty which he was paid
is his regular rate in that week. In the example just given,
if the employee was guaranteed $5.50 an hour for
productive working time, he would be paid $253 (46 x
$5.50) for the 46 hours of productive work (instead of the
$245.50 earned at piece rates). In a week in which no
waiting time was involved, he would be owed an additional
$2.75 (half time) for each of the 6 overtime hours worked,
to bring his total compensation up to $269.50 (46 hours at
$5.50 plus 6 hours at $2.75 or 40 hours at $5.50 plus 6
hours at $8.25). If he is paid at a different rate for waiting
time, his regular rate is the weighted average of the 2
hourly rates, as discussed in §778.115.

§778.115 Employees working at two or more rates.

Where an employee in a single workweek works
at two or more different types of work for which different
non-overtime rates of pay (of not less than the applicable
minimum wage) have been established, his regular rate for
that week is the weighted average of such rates. That is,
his total earnings (except statutory exclusions) are
computed to include his compensation during the
workweek from all such rates, and are then divided by the
total number of hours worked at all jobs.

§778.116 Payments other than cash.

Where payments are made to employees in the
form of goods or facilities which are regarded as part of
wages, the reasonable cost to the employer or the fair
value of such goods or of furnishing such facilities must be
included in the regular rate. (See Part 531 of this chapter
for a discussion as to the inclusion of goods and facilities
in wages and the method of determining reasonable cost.)
Where, for example, an employer furnishes lodging to his
employees in addition to cash wages the reasonable cost
or the fair value of the lodging (per week) must be added
to the cash wages before the regular rate is determined.

§778.117 Commission payments-general.

Commissions (whether based on a percentage of
total sales or of sales in excess of a specified amount, or
on some other formula) are payments for hours worked
and must be included in the regular rate. This is true
regardless of whether the commission is the sole source of
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the employee's compensation or is paid in addition to a
guaranteed salary or hourly rate, or on some other basis,
and regardless of the method, frequency, or regularity of
computing, allocating and paying the commission. It does
not matter whether the commission earnings are
computed daily, weekly, biweekly, semimonthly, monthly,
or at some other interval. The fact that the commission is
paid on a basis other than weekly, and that payment is
delayed for a time past the employee's normal pay day or
pay period, does not excuse the employer from including
this payment in the employee's regular rate.

§778.118 Commission paid on a workweek basis.

When the commission is paid on a weekly basis, it
is added to the employee's other earnings for that
workweek (except overtime premiums and other payments
excluded as provided in section 7(e) of the Act), and the
total is divided by the total number of hours worked in the
workweek to obtain the employee's regular hourly rate for
the particular workweek. The employee must then be paid
extra compensation at one-half of that rate for each hour
worked in excess of the applicable maximum hour's
standard.

8778.119 Deferred commission
rules.

payments-general

If the calculation and payment of the commission
cannot be completed until sometime after the regular pay
day for the workweek, the employer may disregard the
commission in computing the regular hourly rate until the
amount of commission can be ascertained. Until that is
done he may pay compensation for overtime at a rate not
less than one and one-half times the hourly rate paid the
employee, exclusive of the commission. When the
commission can be computed and paid, additional
overtime compensation due by reason of the inclusion of
the commission in the employee's regular rate must also
be paid. To compute this additional overtime
compensation, it is necessary, as a general rule, that the
commission be apportioned back over the workweeks of
the period during which it was earned. The employee
must then receive additional overtime compensation for
each week during the period in which he worked in excess
of the applicable maximum hour's standard. The
additional compensation for that workweek must be not
less than one-half of the increase in the hourly rate of pay
attributable to the commission for that week multiplied by
the number of hours worked in excess of the applicable
maximum hours standard in that workweek.
§778.120 Deferred commission payments not
identifiable as earned in particular workweeks.

If it is not possible or practicable to allocate the
commission among the workweeks of the period in
proportion to the amount of commission actually earned or
reasonably presumed to be earned each week, some
other reasonable and equitable method must be adopted.
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The following methods may be used:

(&) Allocation of equal amounts to each week.
Assume that the employee earned an equal amount of
commission in each week of the commission computation
period and compute any additional overtime compensation
due on this amount. This may be done as follows:

(1) For a commission computation period of 1
month, multiply the commission payment by 12 and divide
by 52 to get the amount of commission allocable to a
single week. If there is a semimonthly computation period,
multiply the commission payment by 24 and divide by 52
to get each week's commission. For a commission
computation period of a specific number of workweeks,
such as every 4 weeks (as distinguished from every
month) divide the total amount of commission by the
number of weeks for which it represents additional
compensation to get the amount of commission allocable
to each week.

(2) Once the amount of commission
allocable to a workweek has been ascertained for each
week in which overtime was worked, the commission for
that week is divided by the total number of hours worked in
that week, to get the increase in the hourly rate. Additional
overtime due is computed by multiplying one-half of this
figure by the number of overtime hours worked in the
week. A shorter method of obtaining the amount of
additional overtime compensation due is to multiply the
amount of commission allocable to the week by the
decimal equivalent of the fraction

Overtime hours

Total hours x 2
A coefficient table (WH-134) has been prepared which
contains the appropriate decimals for computing the extra
half-time due.
Examples:

(i) If there is a monthly
commission payment of $416, the amount of commission
allocable to a single week is $96
($416x12=%$4,992+52=$96). In a week in which an
employee who is due overtime compensation after 40
hours works 48 hours, dividing $96 by 48 gives the
increase to the regular rate of $2. Multiplying one-half of
this figure by 8 overtime hours gives the additional
overtime pay due of $8. The $96 may also be multiplied
by 0.083 (the appropriate decimal shown on the coefficient
table) to get the additional overtime pay due of $8.

(i) An employee received $384 in
commissions for a 4-week period. Dividing this by 4 gives
him a weekly increase of $96. Assume that he is due
overtime compensation after 40 hours and that in the
4-week period he worked 44, 40, 44 and 48 hours. He
would be due additional compensation of $4.36 for the first
and third week ($96+44=%$2.18+2=%$1.09x4 overtime hours
= $4.36), no extra compensation for the second week
during which no overtime hours were worked, and $8 for
the fourth week, computed in the same manner as weeks
one and three. The additional overtime pay due may also
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be computed by multiplying the amount of the weekly
increase by the appropriate decimal on the coefficient
table, for each week in which overtime was worked.

(b) Allocation of equal amounts to each hour

worked. Sometimes, there are facts which make it
inappropriate to assume equal commission earnings for
each workweek. For example, the number of hours
worked each week may vary significantly. In such cases,
rather than following the method outlined in paragraph (a)
of this section, it is reasonable to assume that the
employee earned an equal amount of commission in each
hour that he worked during the commission computation
period. The amount of the commission payment should be
divided by the number of hours worked in the period in
order to determine the amount of the increase in the
regular rate allocable to the commission payment.
One-half of this figure should be multiplied by the number
of statutory overtime hours worked by the employee in the
overtime workweeks of the commission computation
period, to get the amount of additional overtime
compensation due for this period.
Example: An employee received commissions of $192
for a commission computation period of 96 hours,
including 16 overtime hours (i.e., two workweeks of 48
hours each). Dividing the $192 by 96 gives a $2 increase
in the hourly rate. If the employee is entitled to overtime
after 40 hours in a workweek, he is due an additional $16
for the commission computation period, representing an
additional $1 for each of the 16 overtime hours.

§778.121 Commission payments-delayed credits and
debits.

If there are delays in crediting sales or debiting
returns or allowances which affect the computation of
commissions, the amounts paid to the employee for the
computation period will be accepted as the total
commission earnings of the employee during such period,
and the commission may be allocated over the period from
the last commission computation date to the present
commission computation date, even though there may be
credits or debits resulting from work which actually
occurred during a previous period. The hourly increase
resulting from the commission may be computed as
outlined in the preceding paragraphs.

§778.122 Computation of overtime for commission
employees on established basic rate.

Overtime pay for employees paid wholly or partly
on a commission basis may be computed on an
established basic rate, in lieu of the method described
above. See 8778.400 and part 548 of this chapter.

SUBPART C-PAYMENTS THAT MAY BE EXCLUDED
FROM THE “REGULAR RATE” BONUSES

8778.208 Inclusion and exclusion of bonuses in
computing the "regular rate."
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Section 7(e) of the Act requires the inclusion in the
regular rate of all remuneration for employment except
seven specified types of payments. Among these
excludable payments are discretionary bonuses, gifts and
payments in the nature of gifts on special occasions,
contributions by the employer to certain welfare plans and
payments made by the employer pursuant to certain profit-
sharing, thrift and savings plans. These are discussed in
§8778.211 through 778.214. Bonuses which do not qualify
for exclusion from the regular rate as one of these types
must be totaled in with other earnings to determine the
regular rate on which overtime pay must be based. Bonus
payments are payments made in addition to the regular
earnings of an employee. For a discussion on the bonus
form as an evasive bookkeeping device, see §§778.502
and 778.503.

§778.209 Method of inclusion of bonus in regular rate.

(@) General rules. Where a bonus payment is
considered a part of the regular rate at which an employee
is employed, it must be included in computing his regular
hourly rate of pay and overtime compensation. No difficulty
arises in computing overtime compensation if the bonus
covers only one weekly pay period. The amount of the
bonus is merely added to the other earnings of the
employee (except statutory exclusions) and the total
divided by total hours worked. Under many bonus plans,
however, calculations of the bonus may necessarily be
deferred over a period of time longer than a workweek. In
such a case the employer may disregard the bonus in
computing the regular hourly rate until such time as the
amount of the bonus can be ascertained. Until that is done
he may pay compensation for overtime at one and one-
half times the hourly rate paid to the employee, exclusive
of the bonus. When the amount of the bonus can be
ascertained, it must be apportioned back over the
workweeks of the period during which it may be said to
have been earned. The employee must then receive an
additional amount of compensation for each workweek
that he worked overtime during the period equal to one-
half of the hourly rate of pay allocable to the bonus for that
week multiplied by the number of statutory overtime hours
worked during the week.

(b) Allocation of bonus where bonus earnings
cannot be identified with particular workweeks. If it is
impossible to allocate the bonus among the workweeks of
the period in proportion to the amount of the bonus
actually earned each week, some other reasonable and
equitable method of allocation must be adopted. For
example, it may be reasonable and equitable to assume
that the employee earned an equal amount of bonus each
week of the period to which the bonus relates, and if the
facts support this assumption additional compensation for
each overtime week of the period may be computed and
paid in an amount equal to one-half of the average hourly
increase in pay resulting from bonus allocated to the week,
multiplied by the number of statutory overtime hours
worked in that week. Or, if there are facts which make it
inappropriate to assume equal bonus earnings for each
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workweek, it may be reasonable and equitable to assume
that the employee earned an equal amount of bonus each
hour of the pay period and the resultant hourly increase
may be determined by dividing the total bonus by the
number of hours worked by the employee during the
period for which it is paid. The additional compensation
due for the overtime workweeks in the period may then be
computed by multiplying the total number of statutory
overtime hours worked in each such workweek during the
period by one-half this hourly increase.

§778.210 Percentage of total earnings as bonus.

In some instances the contract or plan for the
payment of a bonus may also provide for the simultaneous
payment of overtime compensation due on the bonus. For
example, a contract made prior to the performance of serv-
ices may provide for the payment of additional
compensation in the way of a bonus at the rate of 10
percent of the employee's straight-time earnings, and 10
percent of his overtime earnings. In such instances, of
course, payments according to the contract will satisfy in
full the overtime provisions of the Act and no
recomputation will be required. This is not true, however,
where this form of payment is used as a device to evade
the overtime requirements of the Act rather than to provide
actual overtime compensation, as described in 88778.502
and 778.503.

§778.211 Discretionary bonus.

(a) Statutory provision. Section 7(e)(3)(a) of the
Act provides that the regular rate shall not be deemed to
include "sums paid in recognition of services performed
during a given period if * * * (a) both the fact that payment
is to be made and the amount of the payment are
determined at the sole discretion of the employer at or
near the end of the period and not pursuant to any prior
contract, agreement, or promise causing the employee to
expect such payments regularly * * *". Such sums may not,
however, be credited toward overtime compensation due
under the Act.

(b) Discretionary character of excluded bonus. In
order for a bonus to qualify for exclusion as a discretionary
bonus under section 7(e)(3)(a) the employer must retain
discretion both as to the fact of payment and as to the
amount until a time quite close to the end of the period for
which the bonus is paid. The sum, if any, to be paid as a
bonus is determined by the employer without prior promise
or agreement. The employee has no contract right,
express or implied, to any amount. If the employer
promises in advance to pay a bonus, he has abandoned
his discretion with regard to it. Thus, if an employer
announces to his employees in January that he intends to
pay them a bonus in June, he has thereby abandoned his
discretion regarding the fact of payment by promising a
bonus to his employees. Such a bonus would not be ex-
cluded from the regular rate under section 7(e)(3)(a).
Similarly, an employer who promises to sales employees
that they will receive a monthly bonus computed on the
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basis of allocating 1 cent for each item sold whenever, is
his discretion, the financial condition of the firm warrants
such payments, has abandoned discretion with regard to
the amount of the bonus though not with regard to the fact
of payment. Such a bonus would not be excluded from the
regular rate. On the other hand, if a bonus such as the one
just described were paid without prior contract, promise or
announcement and the decision as to the fact and amount
of payment lay in the employer's sole discretion, the bonus
would be properly excluded from the regular rate.

(c) Promised bonuses not excluded. The bonus,
to be excluded under section 7(e)(3)(a), must not be paid
“pursuant to any prior contract, agreement, or promise."
For example, any bonus which is promised to employees
upon hiring or which is the result of collective bargaining
would not be excluded from the regular rate under this
provision of the Act. Bonuses which are announced to
employees to induce them to work more steadily or more
rapidly or more efficiently or to remain with the firm are
regarded as part of the regular rate of pay. Attendance bo-
nuses, individual or group production bonuses, bonuses
for quality and accuracy of work, bonuses contingent upon
the employee's continuing in employment until the time the
payment is to be made and the like are in this category.
They must be included in the regular rate of pay.

§778.212 Gifts,
bonuses.

(a) Statutory provision. Section 7(e)(1) of the Act
provides that the term "regular rate" shall not be deemed
to include "sums paid as gifts; payments in the nature of
gifts made at Christmas time or on other special
occasions, as a reward for service, the amounts of which
are not measured by or dependent on hours worked,
production, or efficiency * * *'. Such sums may not,
however, be credited toward overtime compensation due
under the Act.

(b) Gift or similar payment. To qualify for exclusion
under section 7(e)(1) the bonus must be actually a gift or
in the nature of a gift. If it is measured by hours worked,
production, or efficiency, the payment is geared to wages
and hours during the bonus period and is no longer to be
considered as in the nature of a gift. If the payment is so
substantial that it can be assumed that employees
consider it a part of the wages for which they work, the
bonus cannot be considered to be in the nature of a gift.
Obviously, if the bonus is paid pursuant to contract (so that
the employee has a legal right to the payment and could
bring suit to enforce it), it is not in the nature of a gift.

(c) Application of exclusion. If the bonus paid at
Christmas or on other special occasion is a gift or in the
nature of a gift, it may be excluded from the regular rate
under section 7(e)(1) even though it is paid with regularity
so that the employees are led to expect it and even though
the amounts paid to different employees or groups of
employees vary with the amount of the salary or regular
hourly rate of such employees or according to their length
of service with the firm so long as the amounts are not
measured by or directly dependent upon hours worked,

Christmas and special occasion
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production, or efficiency. A Christmas bonus paid (not
pursuant to contract) in the amount of two weeks' salary to
all employees and an equal additional amount for each 5
years of service with the firm, for example, would be
excludable from the regular rate under this category.

§778.213 Profit-sharing, thrift, and savings plans.
Section 7(e)(3)(b) of the Act provides that the term
"regular rate" shall not be deemed to include "sums paid in
recognition of services performed during a given period if *
* * the payments are made pursuant to a bona fide profit-
sharing plan or trust or bona fide thrift or savings plan,
meeting the requirements of the Secretary of Labor set
forth in appropriate regulations * * *". Such sums may not,
however, be credited toward overtime compensation due
under the Act. The regulations issued under this section
are parts 547 and 549 of this chapter. Payments in
addition to the regular wages of the employee, made by
the employer pursuant to a plan which meets the re-
quirements of the regulations in part 547 or 549 of this
chapter, will be properly excluded from the regular rate.

§778.214 Benefit plans; including profit-sharing plans
or trusts providing similar benefits.

(a) Statutory provision. Section 7(e)(4) of the Act
provides that the term "regular rate” shall not be deemed
to include: "contributions irrevocably made by an employer
to a trustee or third person pursuant to a bona fide plan for
providing old age, retirement, life, accident, or health
insurance or similar benefits for employees * * *." Such
sums may nhot, however, be credited toward overtime
compensation due under the Act.

(b) Scope and application of exclusion generally.
Plans for providing benefits of the kinds described in
section 7(e)(4) are referred to herein as "benefit plans”. It
is section 7(e)(4) which governs the status for regular rate
purposes of any contributions made by an employer
pursuant to a plan for providing the described benefits.
This is true irrespective of any other features the plan may
have. Thus, it makes no difference whether or not the
benefit plan is one financed out of profits or one which by
matching employee contributions or otherwise encourages
thrift or savings. Where such a plan or trust is combined in
a single program (whether in one or more documents) with
a plan or trust for providing profit-sharing payments to
employees, the profit-sharing payments may be excluded
from the regular rate if they meet the requirements of the
Profit-Sharing Regulations, part 549 of this chapter, and
the contributions made by the employer for providing the
benefits described in section 7(e)(4) of the Act may be
excluded from the regular rate if they meet the tests set
forth in §778.215. Advance approval by the Department of
Labor is not required.

(c) Tests must be applied to employer
contributions. It should be emphasized that it is the
employer's contribution made pursuant to the benefit plan
that is excluded from or included in the regular rate
according to whether or not the requirements set forth in
§778.215 are met. If the contribution is not made as
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provided in section 7(e)(4) or if the plan does not qualify as
a bona fide benefit plan under that section, the contribution
is treated the same as any bonus payment which is part of
the regular rate of pay, and at the time the contribution is
made the amount thereof must be apportioned back over
the workweeks of the period during which it may be said to
have accrued. Overtime compensation based upon the
resultant increases in the regular hourly rate is due for
each overtime hour worked during any workweek of the
period. The subsequent distribution of accrued funds to an
employee on account of severance of employment (or for
any other reason) would not result in any increase in his
regular rate in the week in which the distribution is made.

(d) Employer contributions when included in fringe
benefit wage determinations under Davis-Bacon Act. As
noted in 8778.6 where certain fringe benefits are included
in the wage predeterminations of the Secretary of Labor
for laborers and mechanics performing contract work
subject to the Davis-Bacon Act and related statutes, the
provisions of Public Law 88-349 discussed in 85.32 of this
title should be considered together with the interpretations
in this part 778 in determining the excludability of such
fringe benefits from the regular rate of such employees.
Accordingly, reference should be made to 85.32 of this title
as well as to §778.215 for guidance with respect to
exclusion from the employee's regular rate of contributions
made by the employer to any benefit plan if, in the
workweek or workweeks involved, the employee per-
formed work as a laborer or mechanic subject to a wage
determination made by the Secretary pursuant to part 1 of
this title, and if fringe benefits of the kind represented by
such contributions constitute a part of the prevailing wages
required to be paid such employee in accordance with
such wage determination.

(e) Employer contributions or equivalents pursuant
to fringe benefit determinations under Service Contract Act
of 1965. Contributions by contractors and subcontractors
to provide fringe benefits specified under the
McNamara-O'Hara Service Contract Act of 1965, which
are of the kind referred to in section 7(e)(4), are excludable
from the regular rate under the conditions set forth in
§778.215. Where the fringe benefit contributions specified
under such Act are so excludable, equivalent benefits or
payments provided by the employer in satisfaction of his
obligation to provide the specified benefits are also
excludable from the regular rate if authorized under part 4
of this title, subpart B, pursuant to the McNamara-O'Hara
Act, and their exclusion there from is not dependent on
whether such equivalents, if separately considered, would
meet the requirements of §778.215. See §778.7.

§778.215 Conditions for exclusion of benefit-plan
contributions under section 7(e)(4).

(&) General rules. In order for an employer's
contribution to qualify for exclusion from the regular rate
under section 7(e)(4) of the Act the following conditions
must be met:

(1) The contributions must be made
pursuant to a specific plan or program adopted by the
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employer, or by contract as a result of collective bargain-
ing, and communicated to the employees. This may be
either a company-financed plan or an employer-employee
contributory plan.

(2) The primary purpose of the plan must
be to provide systematically for the payment of benefits to
employees on account of death, disability, advanced age,
retirement, illness, medical expenses, hospitalization, and
the like.

(3) In a plan or trust, either:

() The benefits must be specified
or definitely determinable on an actuarial basis; or

(i) There must be both a definite
formula for determining the amount to be contributed by
the employer and a definite formula for determining the
benefits for each of the employees participating in the
plan; or

(iii) There must be both a formula
for determining the amount to be contributed by the
employer and a provision for determining the individual
benefits by a method which is consistent with the purposes
of the plan or trust under section 7(e)(4) of the Act.

(iv) Note: The requirements in
paragraphs (a)(3)(ii) and (iii) of this section for a formula
for determining the amount to be contributed by the
employer may be met by a formula which requires a
specific and substantial minimum contribution and which
provides that the employer may add somewhat to that
amount within specified limits; provided, however, that
there is a reasonable relationship between the specified
minimum and maximum contributions. Thus, formulas
providing for a minimum contribution of 10 percent of
profits and giving the employer discretion to add to that
amount up to 20 percent of profits, or for a minimum
contribution of 5 percent of compensation and discretion to
increase up to a maximum of 15 percent of compensation,
would meet the requirement. However, a plan which
provides for insignificant minimum contributions and
permits a variation so great that, for all practical purposes,
the formula becomes meaningless as a measure of
contributions, would not meet the requirements.

(4) The employer's contributions must be
paid irrevocably to a trustee or third person pursuant to an
insurance agreement, trust or other funded arrangement.
The trustee must assume the wusual fiduciary
responsibilities imposed upon trustees by applicable law.
The trust or fund must be set up in such a way that in no
event will the employer be able to recapture any of the
contributions paid in nor in any way divert the funds to his
own use or benefit. (It should also be noted that in the
case of joint employer-employee contributory plans, where
the employee contributions are not paid over to a third
person or to a trustee unaffiliated with the employer,
violations of the Act may result if the employee
contributions cut into the required minimum or overtime
rates. See part 531 of this chapter.) Although an em-
ployer's contributions made to a trustee or third person
pursuant to a benefit plan must be irrevocably made, this
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does not prevent return to the employer of sums which he
had paid in excess of the contributions actually called for
by the plan, as where such excess payments result from
error or from the necessity of marking payments to cover
the estimated cost of contributions at a time when the
exact amount of the necessary contributions under the
plan is not yet ascertained. For example, a benefit plan
may provide for definite insurance benefits for employees
in the event of the happening of a specified contingency
such as death, sickness, accident, etc., and may provide
that the cost of such definite benefits, either in full or any
balance in excess of specified employee contributions, will
be borne by the employer. In such a case the return by the
insurance company to the employer of sums paid by him
in excess of the amount required to provide the benefits
which, under the plan, are to be provided through
contributions by the employer, will not be deemed a recap-
ture or diversion by the employer of contributions made
pursuant to the plan.

(5) The plan must not give an employee
the right to assign his benefits under the plan nor the
option to receive any part of the employer's contributions in
cash instead of the benefits under the plan: Provided,
however, That if a plan otherwise qualified as a bona fide
benefit plan under section 7(e)(4) of the Act, it will still be
regarded as a bona fide plan even though it provides, as
an incidental part thereof, for the payment to an employee
in cash of all or a part of the amount standing to his credit
(i) at the time of the severance of the employment relation
due to causes other than retirement, disability, or death, or
(if) upon proper termination of the plan, or (i) during the
course of his employment under circumstances specified
in the plan and not inconsistent with the general purposes
of the plan to provide the benefits described in section
7(e)(4) of the Act.

(b) Plans under section 401(a) of the Internal
Revenue Code. Where the benefit plan or trust has been
approved by the Bureau of Internal Revenue as satisfying
the requirements of section 401(a) of the Internal Revenue
Code in the absence of evidence to the contrary, the plan
or trust will be considered to meet the conditions specified
in paragraphs (a)(l), (4), and (5) of this section.

PART 785-HOURS WORKED

SUBPART C-APPLICATION OF PRINCIPLES
EMPLOYEES "SUFFERED OR PERMITTED" TO WORK

§785.11 General.

Work not requested but suffered or permitted is
work time. For example, an employee may voluntarily
continue to work at the end of the shift. He may be a
pieceworker, he may desire to finish an assigned task or
he may wish to correct errors, paste work tickets, and
prepare time reports or other records. The reason is
immaterial. The employer knows or has reason to believe
that he is continuing to work and the time is working time.
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§785.12 Work performed away from the premises or
job site.

The rule is also applicable to work performed
away from the premises or the job site, or even at home. If
the employer knows or has reason to believe that the work
is being performed, he must count the time as hours
worked.

§785.13 Duty of management.

In all such cases it is the duty of the management
to exercise its control and see that the work is not
performed if it does not want it to be performed. It cannot
sit back and accept the benefits without compensating for
them. The mere promulgation of a rule against such work
is not enough. Management has the power to enforce the
rule and must make every effort to do so.

WAITING TIME

§785.14 General.

Whether waiting time is time worked under the Act
depends upon particular circumstances. The
determination involves "scrutiny and construction of the
agreements between particular parties, appraisal of their
practical construction of the working agreement by
conduct, consideration of the nature of the service, and its
relation to the waiting time, and all of the circumstances.
Facts may show that the employee was engaged to wait or
they may show that he waited to be engaged.”

§785.15 On duty.

A stenographer who reads a book while waiting
for dictation, a messenger who works a crossword puzzle
while awaiting assignments, fireman who plays checkers
while waiting for alarms and a factory worker who talks to
his fellow employees while waiting for machinery to be
repaired are all working during their periods of inactivity.
The rule also applies to employees who work away from
the plant. For example, a repair man is working while he
waits for his employer's customer to get the premises in
readiness. The time is worktime even though the
employee is allowed to leave the premises or the job site
during such periods of inactivity. The periods during which
these occur are unpredictable. They are usually of short
duration. In either event the employee is unable to use the
time effectively for his own purposes. It belongs to and is
controlled by the employer. In all of these cases waiting is
an integral part of the job. The employee is engaged to
wait.

§785.16 Off duty.

(a) General. Periods during which an employee is
completely relieved from duty and which are long enough
to enable him to use the time effectively for his own
purposes are not hours worked. He is not completely
relieved from duty and cannot use the time effectively for
his own purposes unless he is definitely told in advance
that he may leave the job and that he will not have to
commence work until a definitely specified hour has
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arrived. Whether the time is long enough to enable him to
use the time effectively for his own purposes depends
upon all of the facts and circumstances of the case.

(b) Truck drivers; specific examples. A truck
driver who has to wait at or near the job site for goods to
be loaded is working during the loading period. If the
driver reaches his destination and while awaiting the return
trip is required to take care of his employer's property, he
is also working while waiting. In both cases the employee
is engaged to wait. Waiting is an integral part of the job.
On the other hand, for example, if the truck driver is sent
from Washington, DC to New York City, leaving at 6 a.m.
and arriving at 12 noon, and is completely and specifically
relieved from all duty until 6 p.m. when he again goes on
duty for the return trip the idle time is not working time. He
is waiting to be engaged.

§785.17 On-call time.

An employee who is required to remain on call on
the employer's premises or so close thereto that he cannot
use the time effectively for his own purposes is working
while "on call." An employee who is not required to remain
on the employer's premises but is merely required to leave
word at his home or with company officials where he may
be reached is not working while on call.

REST AND MEAL PERIODS

§785.18 Rest.

Rest periods of short duration, running from 5
minutes to about 20 minutes, are common in industry.
They promote the efficiency of the employee and are
customarily paid for as working time. They must be
counted as hours worked. Compensable time of rest
periods may not be offset against other working time such
as compensable waiting time or on call time.

§785.19 Meal.

(@) Bona fide meal periods. Bona fide meal
periods are not worktime. Bona fide meal periods do not
include coffee breaks or time for snacks. These are rest
periods. The employee must be completely relieved from
duty for the purposes of eating regular meals. Ordinarily
30 minutes or more is long enough for a bona fide meal
period. A shorter period may be long enough under
special conditions. The employee is not relieved if he is
required to perform any duties, whether active or inactive,
while eating. For example, an office employee who is
required to eat at his desk or a factory worker who is
required to be at his machine is working while eating.

(b) Where no permission to leave premises. It is
not necessary that an employee be permitted to leave the
premises if he is otherwise completely freed from duties
during the meal period.
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SLEEPING TIME AND CERTAIN OTHER ACTIVITIES

§785.20 General.

Under certain conditions an employee is
considered to be working even though some of his time is
spent in sleeping or in certain other activities.

§785.21 Less than 24-hour duty.

An employee who is required to be on duty for
less than 24 hours is working even though he is permitted
to sleep or engage in other personal activities when not
busy. A telephone operator for example, who is required
to be on duty for specified hours, is working even though
she is permitted to sleep when not busy answering calls. It
makes no difference that she is furnished facilities for
sleeping. Her time is given to her employer. She is
required to be on duty and the time is worktime.

§785.22 Duty of 24 hours of more.

(a) General. Where an employee is required to be
on duty for 24 hours or more, the employer and the
employee may agree to exclude bona fide meal periods
and a bona fide regularly scheduled sleeping period of not
more than 8 hours from hours worked, provided adequate
sleeping facilities are furnished by the employer and the
employee can usually enjoy an uninterrupted night's sleep.
If sleeping period is of more than 8 hours only 8 hours will
be credited. Where no expressed or implied agreement to
the contrary is present, the 8 hours of sleeping time and
lunch periods constitute hours worked.

(b) Interruptions of sleep. If the sleeping period is
interrupted by a call to duty, the interruption must be
counted as hours worked. If the period is interrupted to
such an extent that the employee cannot get a reasonable
night's sleep, the entire period must be counted. For
enforcement purposes, the Divisions have adopted the
rule that if the employee cannot get at least 5 hours' sleep
during the scheduled period the entire time is working
time.

§785.23 Employees residing on employer's premises
or working at home.

An employee who resides on his employer's
premises on a permanent basis or for extended periods of
time is not considered as working all the time he is on the
premises. Ordinarily, he may engage in normal private
pursuits and thus have enough time for eating, sleeping,
entertaining, and other periods of complete freedom from
all duties when he may leave the premises for purposes of
his own. It is, of course, difficult to determine the exact
hours worked under these circumstances and any
reasonable agreement of the parties which takes into
consideration all of the pertinent facts will be accepted.
This rule would apply, for example, to the pumper of a
stripper well who resides on the premises of his employer
and also to a telephone operator who has the switchboard
in her own home.
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PREPARATORY AND CONCLUDING ACTIVITIES

8§785.24 Principles noted in Portal-to-Portal Bulletin.

In November, 1947, the Administrator issued the
Portal-to-Portal Bulletin (part 790 of this chapter). In
dealing with this subject, §790.8(b) and (c) of this chapter
said:

(b) The term “principal activities" includes all
activities which are an integral part of a principal activity.
Two examples of what is meant by an integral part of a
principal activity are found in the report of the Judiciary
Committee of the Senate on the Portal-to-Portal bill. They
are the following:

(1) In connection with the operation of a
lathe, an employee will frequently, at the commencement
of his workday, oil, grease, or clean his machine, or install
a new cutting tool. Such activities are an integral part of
the principal activity, and are included within such term.

(2) In the case of a garment worker in a
textile mill, who is required to report 30 minutes before
other employees report to commence their principal
activities, and who during such 30 minutes distributes
clothing or parts of clothing at the workbenches of other
employees and gets machines in readiness for operation
by other employees, such activities are among the
principle activities of such employee.

Such preparatory activities, which the Administrator has
always regarded as work and as compensable under the
Fair Labor Standards Act, remain so under the Portal Act,
regardless of contrary custom or contract.

(c) Among the activities included as an integral
part of a principal activity are those closely related
activities which are indispensable to its performance. If an
employee in a chemical plant, for example, cannot perform
his principal activities without putting on certain clothes,
changing clothes on the employer's premises at the
beginning and end of the workday would be an integral
part of the employee's principal activity. On the other
hand, if changing clothes is merely a convenience to the
employee and not directly related to his principal activities,
it would be considered as a "preliminary" or "postliminary"
activity rather than a principal part of the activity.
However, activities such as checking in and out and
waiting in line to do so would not ordinarily be regarded as
integral parts of the principal activity or activities.

§785.25 lllustrative U.S. Supreme Court Decisions.
These principles have guided the Administrator in
the enforcement of the Act. Two cases decided by the
U.S. Supreme Court further illustrate the types of activities
which are considered an integral part of the employees'
jobs. In one, employees changed their clothes and took
showers in a battery plant where the manufacturing
process involved the extensive use of caustic and toxic
materials (Steiner v. Mitchell, 350 U.S. 247 (1956).) In
another case, knifemen in a meat packing plant sharpened
their knives before and after their scheduled workday.
(Mitchell v. King Packing Co., 350 U.S. 260 (1956)). In
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both cases the Supreme Court held that these activities
are an integral and indispensable part of the employees'
principal activities.

LECTURES, MEETINGS AND TRAINING PROGRAMS

§785.27 General.

Attendance at lectures, meetings, training
programs and similar activities need not be counted as
working time if the following four criteria are met:

(@) Attendance is outside of
employee's regular working hours;

(b) attendance is in fact voluntary;

(c) the course, lecture, or meeting is not
directly related to the employee's job; and

(d) the employee does not perform any
productive work during such attendance.

the

§785.28 Involuntary attendance.

Attendance is not voluntary, of course, if it is
required by the employer. It is not voluntary in fact if the
employee is given to understand or led to believe that his
present working conditions or the continuance of his
employment would be adversely affected by
nonattendance.

§785.29 Training directly related to employee's job.

The training is directly related to the employee's
job if it is designed to make the employee handle his job
more effectively as distinguished from training him for
another job, or to a new or additional skill. For example, a
stenographer who is given a course in stenography is
engaged in an activity to make her a better stenographer.
Time spent in such a course given by the employer or
under his auspices is hours worked. However, if the
stenographer takes a course in bookkeeping, it may not be
directly related to her job. Thus, the time she spends
voluntarily in taking such a bookkeeping course outside of
regular working hours, need not be counted as working
time. Where a training course is instituted for the bona fide
purpose of preparing for advancement through upgrading
the employee to a higher skill, and is not intended to make
the employee more efficient in his present job, the training
is not considered directly related to the employee's job
even though the course incidentally improves his skill in
doing his regular work.

§785.30 Independent training.

Of course, if an employee on his own initiative
attends an independent school, college or independent
trade school after hours, the time is not hours worked for
his employer even if the courses are related to his job.

§785.31 Special situations.

There are some special situations where the time
spent in attending lectures, training sessions and courses
of instruction is not regarded as hours worked. For
example, an employer may establish for the benefit of his
employees a program of instruction which corresponds to
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courses offered by independent bona fide institutions of
learning. Voluntary attendance by an employee at such
courses outside of working hours would not be hours
worked even if they are directly related to his job, or paid
for by the employer.

§785.32 Apprenticeship training.

As an enforcement policy, time spent in an
organized program of related, supplemental instruction by
employees working under bona fide apprenticeship
programs may be excluded from working time if the
following criteria are met:

(&) The apprentice is employed under a
written apprenticeship agreement or program which
substantially meets the fundamental standards of the
Bureau of Apprenticeship and Training of the U.S.
Department of Labor; and

(b) Such time does not involve productive
work or performance of the apprentice's regular duties. If
the above criteria are met the time spent in such related
supplemental training shall not be counted as hours
worked unless the written agreement specifically provides
that it is hours worked. The mere payment or agreement
to pay for time spent in related instruction does not
constitute an agreement that such time is hours worked.

TRAVEL TIME

§785.33 General.

The principles which apply in determining whether
or not time spent in travel is working time depend upon the
kind of travel involved. The subject is discussed in
§8785.35 to 785.41, which are preceded by a brief
discussion in 8785.34 of the Portal-to-Portal Act as it
applies to travel time.

§785.35 Home to work; ordinary situation.

An employee who travels from home before his
regular workday and returns to his home at the end of the
workday is engaged in ordinary home to work travel which
is a normal incident of employment. This is true whether
he works at a fixed location or at different job sites.
Normal travel from home to work is not worktime.

§785.36 Home to work in emergency situations.

There may be instances when travel from home to
work is overtime. For example, if an employee who has
gone home after completing his day's work is
subsequently called out at night to travel a substantial
distance to perform an emergency job for one of his
employer's customers all time spent on such travel is
working time. The Divisions are taking no position on
whether travel to the job and back home by an employee
who receives an emergency call outside of his regular
hours to report back to his regular place of business to do
a job is working time.

§785.37 Home to work on special one-day assignment
in another city.
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A problem arises when an employee who
regularly works at a fixed location in one city is given a
special 1-day work assignment in another city. For
example, an employee who works in Washington, DC,
with regular working hours from 9 a.m. to 5 p.m. may be
given a special assignment in New York City, with
instructions to leave Washington at 8 a.m. He arrives in
New York at 12 noon, ready for work. The special
assignment is completed at 3 p.m., and the employee
arrives back in Washington at 7 p.m. Such travel cannot
be regarded as ordinary home-to-work travel occasioned
merely by the fact of employment. It was performed for
the employer's benefit and at his special request to meet
the needs of the particular and unusual assignment. It
would thus qualify as an integral part of the "principal”
activity which the employee was hired to perform on the
workday in question; it is like travel involved in an
emergency call (described in §785.36), or like travel that is
all in the day's work (see §785.38). All the time involved,
however, need not be counted. Since, except for the
special assignment, the employee would have had to
report to his regular work site, the travel between his home
and the railroad depot may be deducted, it being in the
"home-to-work™ category. Also, of course, the usual meal
time would be deductible.

§785.38 Travel that is all in the day's work.

Time spent by an employee in travel as part of his
principal activity, such as travel from job site to job site
during the workday, must be counted as hours worked.
Where an employee is required to report at a meeting
place to receive instructions or to perform other work
there, or to pick up and to carry tools, the travel from the
designated place to the work place is part of the day's
work, and must be counted as hours worked regardless of
contract, custom, or practice. If an employee normally
finishes his work on the premises at 5 p.m. and is sent to
another job which he finishes at 8 p.m. and is required to
return to his employer's premises arriving at 9 p.m., all of
the time is working time. However, if the employee goes
home instead of returning to his employer's premises, the
travel after 8 p.m. is home-to-work travel and is not hours
worked.

§785.39 Travel away from home community.

Travel that keeps an employee away from home
overnight is travel away from home. Travel away from
home is clearly worktime when it cuts across the
employee's workday. The employee is simply substituting
travel for other duties. The time is not only hours worked
on regular working days during normal working hours but
also during the corresponding hours on nonworking days.
Thus, if an employee regularly works from 9 a.m. to 5 p.m.
from Monday through Friday, the travel time during these
hours is work time on Saturday and Sunday as well as on
the other days. Regular meal period time is not counted.
As an enforcement policy the Divisions will not consider as
worktime that time spent in travel away from home outside
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of regular working hours as a passenger on an airplane,
train, boat, bus, or automobile.

§785.40 When private automobile is used in travel
away from home community.

If an employee is offered public transportation but
requests permission to drive his car instead, the employer
may count as hours worked either the time spent driving
the car or the time he would have had to count as hours
worked during working hours if the employee had used the
public conveyance.

§785.41 Work performed while traveling.

Any work which an employee is required to
perform while traveling must, of course, be counted as
hours worked. An employee who drives a truck, bus,
automobile, boat or airplane, or an employee who is
required to ride therein as an assistant or helper, is
working while riding, except during bona fide meal periods
or when he is permitted to sleep in adequate facilities
furnished by the employer.

ADJUSTING GRIEVANCES, MEDICAL ATTENTION,
CIVIC AND CHARITABLE WORK, AND SUGGESTION
SYSTEMS

§785.42 Adjusting Grievances.

Time spent in adjusting grievances between an
employer and employees during the time the employees
are required to be on the premises is hours worked, but in
the event a bona fide union is involved the counting of
such time will, as a matter of enforcement policy, be left to
the process of collective bargaining or to the custom or
practice under the collective bargaining agreement.

§785.43 Medical attention.

Time spent by an employee in waiting for and
receiving medical attention on the premises or at the
direction of the employer during the employee's normal
working hours on days when he is working constitutes
hours worked.

§785.44 Civic and charitable work.

Time spent in work for public or charitable
purposes at the employer's request, or under his direction
or control, or while the employee is required to be on the
premises, is working time. However, time spent voluntarily
in such activities outside of the employee's normal working
hours is not hours worked.

§785.45 Suggestion systems.

Generally, time spent by employees outside of
their regular working hours in developing suggestions
under a general suggestion system is not working time, but
if employees are permitted to work on suggestions during
regular working hours the time spent must be counted as
hours worked. Where an employee is assigned to work on
the development of a suggestion, the time is considered
hours worked.

43

SUBPART D-RECORDING WORKING TIME

§785.47 Where records
insignificant periods of time.

In recording working time under the Act,
insubstantial or insignificant periods of time beyond the
scheduled working hours, which cannot as a practical
administrative matter be precisely recorded for payroll
purposes, may be disregarded. The courts have held that
such trifles are de minimis. (Anderson v. Mt. Clemens
Pottery Co., 328 U.S. 680 (1946).) This rule applies only
where there are uncertain and indefinite periods of time
involved of a few seconds or minutes duration, and where
the failure to count such time is due to considerations
justified by industrial realities. An employer may not
arbitrarily fail to count as hours worked any part, however
small, of the employee's fixed or regular working time or
practically ascertainable period of time he is regularly
required to spend on duties assigned to him. See Glenn
L. Martin Nebraska Co. v. Culkin, 197 F. 2d 981, 987 (C.A.
8, 1952), cert. denied, 344 U.S. 866 (1952), rehearing
denied, 344 U.S. 888 (1952), holding that working time
amounting to $1 of additional compensation a week is "not
a trivial matter to a workingman," and was not de minimis;
Addison v. Huron Stevedoring Corp., 204 F. 2d 88, 95
(C.A. 2, 1953), cert. denied 346 U.S. 877, holding that "To
disregard workweeks for which less than a dollar is due
will produce capricious and unfair results.” Hawkins v. E. I.
du Pont de Nemours & Co., 12 W.H. Cases 448, 27 Labor
Cases, para. 69,094 (E.D. Va., 1955), holding that 10
minutes a day is not de minimis.

show insubstantial or

§785.48 Use of time clocks.

(a) Differences between clock records and actual
hours worked. Time clocks are not required. In those
cases where time clocks are used, employees who
voluntarily come in before their regular starting time or
remain after their closing time, do not have to be paid for
such periods provided, of course, that they do not engage
in any work. Their early or late clock punching may be
disregarded. Minor differences between the clock records
and actual hours worked cannot ordinarily be avoided, but
major discrepancies should be discouraged since they
raise a doubt as to the accuracy of the records of the
hours actually worked.

(b) "Rounding" practices. It has been found that in
some industries, particularly where time clocks are used,
there has been the practice for many years of recording
the employees' starting time and stopping time to the
nearest 5 minutes, or to the nearest one-tenth or quarter of
an hour. Presumably, this arrangement averages out so
that the employees are fully compensated for all the time
they actually work. For enforcement purposes this
practice of computing working time will be accepted,
provided that it is used in such a manner that it will not
result, over a period of time, in failure to compensate the
employees properly for all the time they have actually
worked.
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The following Sections of the code of Federal
Regulations are listed for your information only.

§541.303 Teachers.

(a) The term “employee employed in a bona fide
professional capacity” in section 13(a)(1) of the Act also
means an employee with a primary duty of teaching,
tutoring, instructing or lecturing in the activity of imparting
knowledge and who is employed and engaged in this
activity as a teacher in an educational establishment by
which the employee is employed. The term “educational
establishment” is defined in Sec. 541.204(b).

(b) Exempt teachers include, but are not limited to:
Regular academic teachers; teachers of kindergarten or
nursery school pupils; teachers of gifted or disabled
children; teachers of skilled and semi-skilled trades and
occupations; teachers engaged in automobile driving
instruction; aircraft flight instructors; home economics
teachers; and vocal or instrumental music instructors.
Those faculty members who are engaged as teachers but
also spend a considerable amount of their time in
extracurricular activities such as coaching athletic teams or
acting as moderators or advisors in such areas as drama,
speech, debate or journalism are engaged in teaching.
Such activities are a recognized part of the schools’
responsibility in contributing to the educational
development of the student.

(c) The possession of an elementary or secondary
teacher’s certificate provides a clear means of identifying
the individuals contemplated as being within the scope of
the exemption for teaching professionals. Teachers who
possess a teaching certificate qualify for the exemption
regardless of the terminology (e.g., permanent,
conditional, standard, provisional, temporary, emergency,
or unlimited) used by the State to refer to different kinds of
certificates. However, private schools and public schools
are not uniform in requiring a certificate for employment as
an elementary or secondary school teacher, and a
teacher's certificate is not generally necessary for
employment in institutions of higher education or other
educational establishments. Therefore, a teacher who is
not certified may be considered for exemption, provided
that such individual is employed as a teacher by the
employing school or school system.

(d) The requirements of Sec. 541.300 and
Subpart G (salary requirements) of this part do not apply to
the teaching professionals described in this section.

8541.304 Practice of law or medicine.

(a) The term “employee employed in a bona fide
professional capacity” in section 13 (a)(1) of the Act also
shall mean:

(1) Any employee who is the holder of a
valid license or certificate permitting the practice of law or
medicine or any of their branches and is actually engaged
in the practice thereof; and

(2) Any employee who is the holder of the
requisite academic degree for the general practice of
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medicine and is engaged in an internship or resident
program pursuant to the practice of the profession.

(b) In the case of medicine, the exemption applies
to physicians and other practitioners licensed and
practicing in the field of medical science and healing or
any of the medical specialties practiced by physicians or
practitioners. The term “physicians” includes medical
doctors including general practitioners and specialists,
osteopathic physicians (doctors of osteopathy), podiatrists,
dentists (doctors of dental medicine), and optometrists
(doctors of optometry or bachelors of science in
optometry).

(c) Employees engaged in internship or resident
programs, whether or not licensed to practice prior to
commencement of the program, qualify as exempt
professionals if they enter such internship or resident
programs after the earning of the appropriate degree
required for the general practice of their profession.

(d) The requirements of Sec. 541.300 and subpart
G (salary requirements) of this part do not apply to the
employees described in this section.

§541.400 General rule for computer employees.

(@ Computer systems analysts, computer
programmers, software engineers or other similarly skilled
workers in the computer field are eligible for exemption as
professionals under section 13(a)(1) of the Act and under
section 13(A)(17) of the Act. Because job titles vary widely
and change quickly in the computer industry, job titles are
not determinative of the applicability of this exemption.

(b) The section 13(a)(1) exemption applies to any
computer employee compensated on a salary or fee basis
at a rate of not less than $455 per week (or $380 per
week, if employed in American Samoa by employers other
than the Federal Government), exclusive of board, lodging
or other facilities, and the section 13(a)(17) exemption
applies to any computer employee compensated on an
hourly basis at a rate of not less than $27.63 an hour. In
addition, under either section 13(a)(1) or section 13(a)(17)
of the Act, the exemptions apply only to computer
employees whose primary duty consists of:

(1) The application of systems analysis
technigues and procedures, including consulting with

users, to determine hardware, software or system
functional specifications;
(2 The design, development,

documentation, analysis, creation, testing or modification
of computer systems or programs, including prototypes,

based on and related to user or system design
specifications;

3) The design, development,
documentation, analysis, creation or modification of

computer programs related to machine operating systems;
or
4 A combination of the
aforementioned duties, the performance of which requires
the same level of skills.
(c) The term “salary basis” is defined at Sec.
541.602; “fee basis” is defined at Sec. 541.605; “board,
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lodging or other facilities” is defined at Sec. 541.606; and
“primary duty” is defined at Sec. 541.700.

§541.401 Computer manufacture and repair.

The exemption for employees in computer
occupations does not include employees engaged in the
manufacture or repair of computer hardware and related
equipment. Employees whose work is highly dependent
upon, or facilitated by, the use of computers and computer
software programs (e.g., engineers, drafters and others
skilled in computer-aided design software), but who are
not primarily engaged in computer systems analysis and
programming or other similarly skilled computer-related
occupations identified in Sec. 541.400(b), are also not
exempt computer professionals.

§541.402 Executive and administrative computer
employees.

Computer employees within the scope of this
exemption, as well as those employees not within its
scope, may also have executive and administrative duties
which qualify the employees for exemption under subpart
B or subpart C of this part. For example, systems analysts
and administrative exemption if their primary duty includes
work such as planning, scheduling, and coordinating
activities required to develop systems to solve complex
business, scientific or engineering problems of the
employer or the employer's customers. Similarly, a senior
or lead computer programmer who manages the work of
two or more other programmers in a customarily
recognized department or subdivision of the employer, and
whose recommendations as to the hiring, firing,
advancement, promotion or other change of status of the
other programmers are given particular weight, generally
meets the duties requirements for the executive
exemption.

§541.605 Fee basis.

(& Administrative and professional employees
may be paid on a fee basis, rather than on a salary basis.
An employee will be considered to be paid on a “fee basis”
within the meaning of these regulations if the employee is
paid an agreed sum for a single job regardless of the time
required for its completion. These payments resemble
piecework payments with the important distinction that
generally a “fee” is paid for the kind of job that is unique
rather than for a series of jobs repeated an indefinite
number of times and for which payment on a identical
basis is made over and over again. Payments based on
the number of hours or days worked and not on the
accomplishment of a given single task are not considered
payments on a fee basis.

(b) To determine whether the fee payment meets
the minimum amount of salary required for exemption
under these regulations, the amount paid to the employee
will be tested by determining the time worked on the job
and whether the fee payment is at a rate that would
amount to at least $455 per week if the employee worked
40 hours. Thus, an artist paid $250 for a picture that took
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20 hours to complete meets the minimum salary
requirement for the exemption since earnings at this rate
would yield the artist $500 if 40 hours were worked.

SUBPART D-SPECIAL PROBLEMS
CHANGE IN THE BEGINNING OF THE WORKWEEK

§778.301 Overlapping when change of workweek is
made.

As stated in §778.105, the beginning of the
workweek may be changed for an employee or for a group
of employees if the change is intended to be permanent
and is not designed to evade the overtime requirements of
the Act. A change in the workweek necessarily results in a
situation in which one or more hours or days fall in both
the "old" workweek as previously constituted and the
"new" workweek. Thus, if the workweek in the plant
commenced at 7 a.m. on Monday and it is now proposed
to begin the workweek at 7 a.m. on Sunday, the hours
worked from 7 am. Sunday to 7 a.m. Monday will
constitute both the last hours of the old workweek and the
first hours of the newly established workweek.

§778.302 Computation of overtime due for overlapping
workweeks.

(a) General rule. When the beginning of the
workweek is changed, if the hours which fall within both
"old" and "new" workweeks as explained in §778.301 are
hours in which the employee does no work, his statutory
compensation for each workweek is, of course,
determinable in precisely the same manner as it would be
if no overlap existed. If, on the other hand, some of the
employee's working time falls within hours which are
included in both workweeks, the Department of Labor, as
an enforcement policy, will assume that the overtime
requirements of section 7 of the Act have been satisfied if
computation is made as follows:

(1) Assume first that the overlapping
hours are to be counted as hours worked only in the "old"
workweek and not in the new; compute straight time and
overtime compensation due for each of the 2 workweeks
on this basis and total the two sums.

(2) Assume now that the overlapping
hours are to be counted as hours worked only in the new
workweek and not in the old, and complete the total
computation accordingly.

(3) Pay the employee an amount not less
than the greater of the amounts computed by methods (1)
and (2).

(b) Application of rule illustrated. Suppose that, in
the example given in 8778.301, the employee, who
receives $5 an hour and is subject to overtime pay after 40
hours a week, worked 5 hours on Sunday, March 7, 1965.
Suppose also that his last "old" workweek commenced at
7 a.m. on Monday, March 1, and he worked 40 hours
March 1 through March 5 so that for the workweek ending
March 7 he would be owed straight time and overtime
compensation for 45 hours. The proposal is to commence
the "new" workweek at 7 a.m. on March 7. If in the "new"
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workweek of Sunday, March 7, through Saturday, March
13, the employee worked a total of 40 hours, including the
5 hours worked on Sunday, it is obvious that the allocation
of the Sunday hours to the old workweek will result in
higher total compensation to the employee for the 13-day
period. He should, therefore, be paid $237.50
(40 x $5+5x$7.50) for the period of March 1 through March
7, and $175 (35 x $5) for the period of March 8 through
March 13.

(c) Non-statutory obligations unaffected. The fact
that this method of compensation is permissible under the
Fair Labor Standards Act when the beginning of the
workweek is changed will not alter any obligation the
employer may have under his employment contract to pay
a greater amount of overtime compensation for the period
in question.
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